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Chapter 10 
Privileges and Immunities 



A. FOREIGN SOVEREIGN IMMUNITIES ACT 

The Foreign Sovereign Immunities Act ("FSIA"), 28 U.S.C. §§ 1330, 1602-1611, governs 
immunity from suits for foreign states in U.S. courts. The FSIA's various statutory 
exceptions, set forth at 28 U.S.C. §§ 1605(a)(l)-(6) and 1605A, have been subject to 
significant judicial interpretation in cases brought by private entities or persons against 
foreign states. Accordingly, much of U.S. practice in the field of sovereign immunity is 
developed by U.S. courts in litigation to which the U.S. government is not a party and in 
which it does not participate. The following section discusses a selection of the significant 
proceedings that occurred during 2012 in which the United States filed a statement of 
interest or participated as amicus curiae. 

1. Exceptions to immunity 
a. Commercial activity 

Section 1605(a)(2) of the FSIA provides that a foreign state is not immune from suit in any 
case "in which the action is based upon a commercial activity carried on in the United States 
by the foreign state; or upon an act performed in the United States in connection with a 
commercial activity of the foreign state elsewhere; or upon an act outside the territory of 
the United States in connection with a commercial activity of the foreign state elsewhere 
and that act causes a direct effect in the United States." 

(1) Requirement of establishing jurisdiction under the FSIA prior to ordering asset discovery 

On June 21, 2012, the United States filed a brief as amicus curiae in the U.S. Court of 
Appeals for the Eleventh Circuit in support of rehearing the appeals court's order denying 
appellate review. Rodriguez Licea v. Curacao etal., Nos. 11-15909, 11-15910, 11-15944 (11 th 
Cir. 2012). A default judgment had been entered in2008 in a case brought (not under the 
FSIA) by former forced laborers against a ship-repair company based in Curacao. Plaintiffs 
alleged for the first time in the enforcement proceeding that the company was the "alter 
ego" of the country of Curacao, and the Kingdom of the Netherlands. The district court 
ordered asset discovery against Curacao and the Netherlands without first making a 
determination that it had jurisdiction under the FSIA. The court of appeals denied the 
motion for rehearing. A related case remains pending before the Eleventh Circuit. Excerpts 
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below from the U.S. amicus brief (with footnotes and citations to the record omitted) 
discuss the error of the district court in ordering asset discovery against the foreign states 
without first making a determination as to jurisdiction under the commercial activity 
exception of the FSIA. The full text of the U.S. brief is available at 
www. state. qov/s/l/c8183. htm . 



* * * * 

This Court should grant the petition and vacate its order dismissing the appeal. The district court 
mistakenly believed that it was not required to determine whether it could assert jurisdiction over 
the Foreign States under Section 1605 of the FSIA, and instead proceeded to order asset 
discovery against the Foreign States without making that threshold jurisdictional determination. 
The district court's order thus effectively denied the Foreign States' sovereign immunity from 
jurisdiction, a denial subject to immediate review under the collateral order doctrine. This 
Court's dismissal order is in direct conflict with Butler v. Sukhoi Co., 579 F.3d 1307, 1311 (11th 
Cir. 2009), and with the principles of immunity codified in the FSIA. 

A. 1. Plaintiffs moved to implead the Foreign States on the theory that Drydock was their 
alter ego and that they therefore should be liable for the judgment against Drydock. As plaintiffs 
recognized, the district court could not adjudicate the merits of their impleader claims unless the 
court determined that one of the FSIA's exceptions to jurisdictional immunity applied. Cf. 
Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434, 439 (1989) (holding 
that the FSIA "provides the sole basis for obtaining jurisdiction over a foreign state in federal 
court"). To that end, plaintiffs argued that they could establish jurisdiction under the "direct 
effect" prong of the FSIA's commercial-activity exception, 28 U.S.C. § 1605(a)(2). 

The district court concluded, however, that it need not determine whether the plaintiffs 
had satisfied that exception to jurisdictional immunity or whether the Foreign States were bound 
by the judgment against Drydock. Instead, the court believed that it could proceed directly to the 
question whether any of the Foreign States' assets were subject to execution under 28 U.S.C. 
§ 1610(a). But a foreign state's property is not amenable to execution unless, among other 
requirements, the foreign state is liable under a "judgment entered by a court of the United States 
or of a State." 28 U.S.C. § 1610(a). In proceeding directly to the Section 1610 inquiry, the court 
overlooked the fact that the Foreign States have not yet been held liable to plaintiffs, whether 
under an alter-ego theory or otherwise. The court could not properly determine whether the 
Foreign States' assets are subject to execution before first determining whether they are liable to 
plaintiffs at all. And the court could not determine liability without establishing subject matter 
jurisdiction under Section 1605. 

The court evidently regarded Section 1610 as a grant of subject matter jurisdiction that 
applied in lieu of Section 1605 

The district court's understanding of the FSIA was mistaken. Section 1610 does not 
provide an alternative source of jurisdiction to enter or enforce a judgment against a foreign 
state. Rather, Section 1610 establishes limited exceptions to the rule that sovereign property is 
immune from attachment and execution. See 28 U.S.C. § 1609 (creating rule of immunity from 
execution); id. §§ 1610-1611 (identifying exceptions). These execution-related provisions 
operate as an independent barrier to the seizure of a foreign state's property wholly apart from 
the question of jurisdiction. See Walters v. Indus. & Commercial Bank of China, Ltd., 651 F.3d 
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280, 286-89 (2d Cir. 2011) (describing relationship between jurisdictional immunity and 
execution immunity). In other words, a plaintiff must prove an exception to both jurisdictional 
immunity (before a judgment is entered) and execution immunity (after a judgment is entered) 
before a plaintiff may execute upon a foreign state's assets. 

2. "It is well-settled that a court of appeals has jurisdiction over interlocutory orders 
denying claims of immunity under the FSIA." Butler, 579 F.3d at 1311; accord World Holdings, 
LLC v. Federal Republic of Germany, 613 F.3d 1310, 1314 n.6 (11th Cir. 2010); S & Davis Int'l, 
Inc. v. Republic of Yemen, 218 F.3d 1292, 1297 (11th Cir. 2000); Honduras Aircraft Registry, 
Ltd. v. Gov't of Honduras, 129 F.3d 543, 545 (11th Cir. 1997). 

It is also settled that an order that improperly authorizes discovery against a foreign 
sovereign is a denial of immunity subject to immediate appeal. See Butler, 579 F.3d at 1313-15; 
see also id. at 1311 (recognizing that the FSIA's immunity provisions not only shield foreign 
sovereigns from liability, but also protect against '"the costs, in time and expense, and other 
disruptions attendant to litigation'"). 

Before the district court could authorize asset discovery against the Foreign States, it was 
first required to determine whether it had jurisdiction to resolve the merits of plaintiffs' claims. 
Only if it determined that it had jurisdiction under Section 1605 could the court adjudicate the 
merits. And only if it then found the Foreign States liable could it proceed to consider whether 
discovery in aid of execution might be appropriate. By ordering asset discovery without first 
determining its jurisdiction and the Foreign States' liability, the court effectively denied their 
claims of immunity. As this Court's precedents make clear, that ruling is subject to immediate 
appeal. 

B. In their jurisdictional letter brief, the plaintiffs mistakenly urged that the district 
court's orders did not have the effect of denying the Foreign States' immunity because they 
merely permitted "jurisdictional discovery." .... But jurisdictional discovery is authorized only 
when a plaintiff makes factual allegations that, if true, would establish subject matter jurisdiction 
under the FSIA's provisions governing jurisdictional immunity. See, e.g., Butler, 579 F.3d at 
1313-15; Phoenix Consulting, Inc. v. Republic of Angola, 216 F.3d 36, 40 (D.C. Cir. 2000); 
Arriba Ltd. v. Petroleos Mexicanos, 962 F.2d 528, 534 (5th Cir. 1992). 

The discovery ordered by the district court bears no relationship to the jurisdictional 
exception relied upon by plaintiffs, which requires them to show that their "action is based upon 
... an act outside the territory of the United States in connection with a commercial activity of 
the foreign state elsewhere and that act causes a direct effect in the United States." 28 U.S.C. 
§ 1605(a)(2). Instead, the district court ordered "discovery . . . concerning assets which the 
Governments used to facilitate the Drydock's commercial operations." ... 

Discovery into the Foreign States' assets is not calculated to assist the court in 
determining whether the "act[s]" of forced labor that form the basis of plaintiffs' claims caused a 
"direct effect" in the United States. Nor does this asset discovery shed any light on the plaintiffs' 
claim that Drydock is an alter ego of the Foreign States such that its "act[s]" may be considered 
those of the Foreign States themselves. 

In contrast, the jurisdictional discovery at issue in Hansen v. PT Bank Negara 
Indonesia (Persero), TBK, 601 F.3d 1059 (10th Cir. 2010), cited in the Court's dismissal order, 
bore directly on the question of subject matter jurisdiction. The plaintiffs in that case made a 
prima facie showing of jurisdiction under the FSIA, and the foreign sovereign did not contest the 
legal sufficiency of the jurisdictional allegations. See id. at 1064 (noting that sovereign's "claim 
of immunity turns solely on the factual question" whether it was "actually involved in the 
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commercial activity alleged by [plaintiffs]"). Moreover, the limited discovery ordered by the 
district court was tailored to verifying the truth of those allegations. Ibid. An order permitting 
discovery of that type is not subject to immediate appeal as of right. Cf. Garrett v. Stratman, 254 
F.3d 946, 953 (10 l Cir. 2001) (same rule in qualified-immunity context). In this case, unlike in 
Hansen, the Foreign States challenge the legal sufficiency of the plaintiffs' allegations, not 
merely their factual veracity. And, as discussed above, the discovery ordered by the district 
court in this case is not calculated to determine jurisdiction under Section 1605(a)(2). 

C. Review of the district court's order would be appropriate even if the court had 
established jurisdiction under Section 1605(a)(2) and even if the Foreign States had been held 
liable under the theory that Drydock is their alter ego. Section 1610(a)(2), the execution 
provision relied upon by plaintiffs, provides that "[t]he property in the United States of a foreign 
state . . . used for a commercial activity in the United States, shall not be immune . . . from 
execution" if "the property is or was used for the commercial activity upon which the claim is 
based." 28 U.S.C. § 1610(a)(2) (emphasis added). The discovery ordered by the district court 
was not tailored to identifying property "in the United States" that "is or was used for the 
commercial activity upon which" plaintiffs' claims of forced labor are based. Where a district 
court orders asset discovery that is inconsistent with the FSIA's presumptive grant of immunity 
to foreign state-owned property, appellate jurisdiction lies over the discovery order under the 
collateral order doctrine. See Rubin v. Islamic Republic of Iran, 637 F.3d 783, 789-90 

(7th Cir. 2011), petition for cert, filed, 80 U.S.L.W. 3240 (U.S. Oct. 6, 2011) (No. 11-431). 

D. Finally, even if this Court did not have appellate jurisdiction under the collateral order 
doctrine, it could appropriately have exercised its mandamus authority to review a discovery 
order that unduly impinges upon a foreign state's sovereign immunity. See In re Papandreou, 
139 F.3d 247, 250-56 (D.C. Cir. 1998) (granting writ of mandamus and reversing district court 
order compelling discovery against foreign state and its officials); see also Kensington Int'l Ltd. 
v. Republic of Congo, 461 F.3d 238, 242-45 (2d Cir. 2006) (construing foreign state's appeal as 
petition for mandamus, but denying writ); Beecham v. Socialist People's Libyan Arab 
Jamahiriya, 424 F.3d 1109, 1111, 1112 (D.C. Cir. 2005) (recognizing availability of mandamus 
review in FSIA context). 

* * * * 
(2) McKesson v. Iran: whether the commercial activity exception creates a cause of action 

As discussed in Chapter 5, on February 28, 2012, the court of appeals issued its decision in 
McKesson Corp. v. Islamic Republic of Iran. 672 F.3d. 1066 (D.C. Cir. 2012). On the FSIA issue 
in the case, the court agreed with the argument, presented in the U.S. amicus brief 
submitted in 2011, that the FSIA does not create a cause of action for an alleged violation of 
customary international law. See Digest 2011 at 292-96. Excerpts below from the court's 
opinion discuss the viability of a cause of action under customary international law. The 
court did find that the plaintiff had a cause of action under Iranian law. 



* * * * 
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In McKesson 1997, the district court noted that customary international law "is a part of the law 
of the United States, and must be ascertained and enforced by federal courts." McKesson 1997, 
1997 WL 361 177, at *15. Relying heavily on the Restatement (Third) of Foreign Relations Law, 
the court held that Iran is liable under customary international law because "its actions, aimed at 
McKesson, a foreign national, were clearly discriminatory" and "Iran neither offered nor 
provided any compensation to McKesson for its interest in Pak Dairy." Id. In McKesson V, we 
asked the district court to consider whether the Supreme Court's intervening decision in Sosa v. 
Alvarez-Machain, 542 U.S. 692, 124 S.Ct. 2739, 159 L.Ed.2d 718 (2004), affected the viability 
of McKesson' s cause of action under customary international law. See McKesson V, 539 F.3d at 
491. Sosa involved a claim brought under the Alien Tort Statute ("ATS"), 28 U.S.C. § 1350, a 
jurisdictional statute originally passed as part of the Judiciary Act of 1789. The Supreme Court 
held that the ATS, although by its terms purely jurisdictional, can support common law causes of 
action under customary international law, but only if the norms allegedly violated are sufficiently 
specific, universal, and obligatory. See Sosa, 542 U.S. at 732-33. On remand, the district court 
found that, like the ATS, the commercial activities exception to the FSIA is "more than a 
jurisdictional statute," because in enacting it, Congress "demonstrated its intention that courts 
hear causes of action involving customary international law violations." McKesson 2009, 2009 
WL 4250767, at *3. We disagree. 

The FSIA established a broad grant of immunity for foreign sovereigns that can only be 
abrogated by one of the statute's narrowly drawn exceptions. 28 U.S.C. § 1330(a); World Wide 
Minerals, 296 F.3d at 1161. Jurisdiction in this case is based on the commercial activities 
exception, which provides that a foreign state shall not be immune from federal jurisdiction in 
any case in which the action is based upon, as pertinent here, "an act outside the territory of the 
United States in connection with a commercial activity of the foreign state elsewhere and that act 
causes a direct effect in the United States." 28 U.S.C. § 1605(a)(2). 

The FSIA is purely jurisdictional in nature, and creates no cause of action. Republic of 
Austria v. Altmann, 541 U.S. 677, 695 n. 15, 124 S.Ct. 2240, 159 L.Ed.2d 1 (2004); Cassirerv. 
Kingdom of Spain, 616 F.3d 1019, 1026 (9th Cir.2010) (en banc); Cicippio-Puleo v. Islamic 
Republic of Iran, 353 F.3d 1024, 1033-34 (D.C.Cir.2004). The Supreme Court has explained 
that "[t]he language and the history of the FSIA clearly establish that the Act was not intended to 
affect the substantive law determining the liability of a foreign state or instrumentality." First 
Natl City Bank v. Banco Para El Comercio, 462 U.S. 611, 620, 103 S.Ct. 2591, 77 L.Ed.2d 46 
(1983). The FSIA simply codified the "restrictive theory" of sovereign immunity, under which 
the immunity of a sovereign is recognized with regard to sovereign or public acts, but not with 
respect to private acts. Altmann, 541 U.S. at 690-91. The language of § 1605(a)(2) thus refers to 
commercial activity of foreign governments as a reason why the defense of foreign sovereign 
immunity is unavailable. It makes no mention, however, of either a private cause of action or 
customary international law. 

Nonetheless, the district court found that "in enacting the commercial activities 
exception, Congress, in essence, demonstrated its intention that courts hear causes of action 
involving customary international law violations." McKesson 2009, 2009 WL 4250767, at *3. 
Yet we find no evidence — textual or otherwise — suggesting that Congress enacted the 
commercial activities exception on the understanding that courts would use it to create causes of 
action based on customary international law. Moreover, Congress enacted the FSIA in 1976, just 
one year after the Supreme Court signaled its reluctance to imply causes of action when faced 
with statutory silence. See Cort v. Ash, 422 U.S. 66, 78-80, 95 S.Ct. 2080, 45 L.Ed.2d 26 (1975). 
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Assuming, as we must, that Congress was aware of all pertinent legal developments when it 
drafted the FSIA, Congress' decision not to include an express private right of action in any 
provision of the FSIA reveals that its enactors intended it to be purely jurisdictional. See South 
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 351, 118 S.Ct. 789, 139 L.Ed.2d 773 (1998). 

While the Supreme Court's holding in Sosa is not binding here, the Court's extensive and 
careful scrutiny of the Alien Tort Statute illustrates the unusual circumstances necessary to find 
that a jurisdictional statute authorizes federal courts to derive new causes of action from 
customary international law. See Sosa, 542 U.S. at 712-31. For example, the Court noted that the 
particular "anxieties of the pre-constitutional period," particularly the Continental Congress's 
inability to deal with cases involving offenses committed against foreign ambassadors, counseled 
against interpreting the ATS in a way that would strip it of any practical effect. Id. at 715-19. 
The Court also explained that, at the time the ATS was passed, a certain small set of actions was 
universally understood to be within the common law. Id. at 720. By contrast, nothing in the 
legislative history of the FSIA suggests that Congress intended courts to use the commercial 
activities exception as a vehicle to create new causes of action. 

Also instructive is the Supreme Court's admonition to the lower courts to use caution 
when considering customary international law claims. To be sure, the Court did so in the context 
of the Alien Tort Statute, which it understood to contemplate a "narrow set of violations of the 
law of nations, admitting of a judicial remedy and at the same time threatening serious 
consequences in international affairs." Sosa, 542 U.S. at 715. The broader principles the Court 
expressed, however, are still relevant to this case, in which the Court is also being asked to 
fashion a federal common law cause of action out of the ambiguous principles of customary 
international law. 

The Court first noted that because common law principles are now regarded as "made" 
rather than "discovered," a judge deciding on reliance on a perceived international norm "will 
find a substantial element of discretionary judgment in the decision." Id. at 726. The invocation 
of such judicial discretion — indeed, judicial lawmaking power — would be particularly dangerous 
in cases such as this one, in which jurisdiction is being asserted over a foreign sovereign. 

The Court then noted that the "significant re-thinking of the role of federal courts in 
making [common law]" caused by Erie R. Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 
1188 (1938), spawned a general practice of seeking legislative guidance "before exercising 
innovative authority over substantive law." Id. No such guidance exists here, as the text and 
legislative history of the FSIA merely establish the conditions in which a court may assert 
jurisdiction over a foreign sovereign. They do not reveal an intent to encourage — or even 
allow — courts to infer new common law causes of action. 

The Court also emphasized the decision to create a private right of action is better left to 
legislative judgment — a particularly apt admonition in a case like this one, as creation of a right 
of action against a foreign government would certainly "raise[ ] issues beyond the mere 
consideration whether underlying primary conduct should be allowed or not[.]" Id. at 727. 
Collateral consequences can themselves be a bar, the Court recognized, particularly when the 
cause of action has "potential implications for the foreign relations of the United States." Id. The 
Court cautioned that because "many attempts by federal courts to craft remedies for violation of 
new norms of international law would raise risks of adverse foreign policy consequences, they 
should be undertaken, if at all, with great caution." Id. at 727-28. In sum, we find that the 
language and history of the FSIA, particularly when viewed in light of the principles enunciated 
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in Sosa, do not support the creation of a private right of action for expropriation based on 
customary international law. 

* * * * 

The district court found that the Second Hickenlooper Amendment, 22 U.S.C. 
§ 2370(e)(2), evinced congressional intent that courts hear causes of action for expropriation 
under customary international law. McKesson 2009, 2009 WL 4250767, at *4. McKesson picks 
up that refrain, adding that the Amendment embodies a sufficiently specific congressional 
authorization for federal courts to adjudicate expropriation claims against foreign states to 
constitute an independent cause of action. Appellee's Br. at 31. We disagree. The Second 
Hickenlooper Amendment is not a grant of jurisdiction and it does not purport to enact or codify 
any cause of action. Its sole purpose was to counter the Supreme Court's decision in Sabbatino 
by limiting the act of state doctrine to certain claims of expropriation. It is completely silent 
regarding the right to bring such claims in the first instance. As the Supreme Court has "sworn 
off implied rights of action, Alexander v. Sandoval, 532 U.S. 275, 287, 121 S.Ct. 1511, 149 
L.Ed. 2d 517 (2001), absent the compelling and unusual circumstances that animated the Court's 
analysis in Sosa, we decline to imply causes of action in the face of congressional silence. 

* * * * 

b. Acts of terrorism 

See section 2, infra, for a discussion of cases involving efforts to execute on judgments 
related to acts of terrorism. 

On December 17, 2012, the United States filed a statement of interest and suggestion of 
immunity in the U.S. District Court for the Eastern District of New York in response to the 
court's request. Rosenberg et al. v. Lashkar-e-Taiba et al., Nos. 10-05381, 10-05382, 10- 
05448, 11-03893 (E.D. N.Y. 2012). The U.S. brief asserts that Pakistan's Inter-Services 
Intelligence Directorate ("ISI") and its former directors general are immune under the FSIA 
in a suit filed under the ATS and the Antiterrorism Act ("ATA") by relatives of the victims of 
terrorist attacks in Mumbai in 2008. Plaintiffs allege that the ISI controlled and coordinated 
the Mumbai attacks and that it was a rogue entity not under the control of the government 
of Pakistan and thus not entitled to immunity under the FSIA. The section of the U.S. brief 
that appears below (with footnotes omitted) includes discussion of the status of the ISI as 
part of the government of Pakistan and the inapplicability in this case of any exception to 
immunity. See section B.5, infra for additional excerpts from the U.S. brief. The full text of 
the brief is available at www. state. gov/s/l/c8183. htm . 



*■ *■ *■ * 
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Congress largely codified the restrictive theory of foreign sovereign immunity by enacting the 
FSIA, 28 U.S.C. §§ 1330, 1602 et seq., in 1976. The FSIA thus "supersede^] the common-law 
regime for claims against foreign states." Samantar, 130 S. Ct. at 2292. With respect to claims 
against "a foreign state or its political subdivisions, agencies, or instrumentalities," the FSIA 
"transfers primary responsibility for immunity determinations from the Executive to the Judicial 
Branch." Republic of Austria v. Altmann, 541 U.S. 677, 691 (2004) (quotation marks omitted). 
Under the FSIA, "a foreign state shall be immune from the jurisdiction of the courts of the 
United States and of the States," unless the suit comes within one of the statutory exceptions to 
immunity. 28 U.S.C. § 1604. "Thus, if a defendant is a 'foreign state' within the meaning of the 
Act, then the defendant is immune from jurisdiction unless one of the exceptions in the Act 
applies." Samantar, 130 S. Ct. at 2285-86; see also 28 U.S.C. §§ 1605-1607 (enumerating 
exceptions). 

Under the FSIA, the ISI is immune from suit for the simple reason that it is a fundamental 
part of the Pakistani government. Under the FSIA, the ISI must be treated as a "foreign state" for 
purposes of the FSIA and there is no applicable exception to immunity. There can be no serious 
question regarding the ISI's status as a "foreign state" within the meaning of the FSIA. As the 
Government of Pakistan states, the ISI is part of its government, organized under the Ministry of 
Defence. Moreover, although plaintiffs contend that the ISI is not governed or authorized by 
Pakistani law and is not under the control of the Pakistani government, the United States 
executive and legislative branches have consistently treated the ISI as part of the Government of 
Pakistan. The executive branch holds official meetings with representatives of the ISI, issues 
them diplomatic visas consistent with their status as Pakistani government employees, and in all 
respects recognizes the ISI as part of the Government of Pakistan. Congress likewise has 
specifically recognized that the ISI is part of the Pakistani government. See 22 U.S.C. § 8401(10) 
("The term 'security forces of Pakistan' means the military and intelligence services of the 
Government of Pakistan, including the Armed Forces, Inter-Services Intelligence Directorate, 
Intelligence Bureau, police forces, levies, Frontier Corps, and Frontier Constabulary."). It would 
be inappropriate for the Court to second-guess the conclusion that the political branches and 
Pakistan itself have reached. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 
(1964). The United States is not aware of any case in which a court has concluded that a 
component of a foreign state lacks immunity because the foreign state allegedly does not control 
its actions. Plaintiffs' theory is particularly unusual in the context of an intelligence agency, 
which, like a foreign ministry or defense ministry, serves a quintessentially sovereign purpose. 

Indeed, in other cases under the FSIA, courts have held that a nation's armed forces, 
intelligence agencies, and foreign ministries are parts of the foreign state. See, e.g., Transaero v. 
La Fuerza Aerea Boliviana, 30 F.3d 148, 153 (D.C. Cir. 1994) (armed forces); Roeder v. Islamic 
Republic of Iran, 333 F.3d 228, 234 (D.C. Cir. 2003) ("A nation's armed forces are clearly on 
the governmental side. . . . For similar reasons, the Ministry of Foreign Affairs must be treated as 
the state of Iran itself."); Ministry of Defense and Support for the Armed Forces of the Islamic 
Republic of Iran v. Elahi, 556 U.S. 366, 370 (2009) ("We shall refer to the Ministry, for present 
purposes an inseparable part of the Iranian State, as 'Iran.'"); Wultz v. Islamic Republic of Iran, 
864 F. Supp. 2d 24, 32 (D.D.C. May 14, 2012) ("Thus, defendants MOIS, Syrian Ministry of 
Defense, Syrian Military Intelligence, and Syrian Air Force Intelligence Directorate are foreign 
states for purposes of these proceedings."); Fain v. Islamic Republic of Iran, 856 F. Supp. 2d 
109, 1 19 (D.D.C. Apr. 20, 2012) (finding that the Iranian Ministry of Information and Security is 
"a foreign state for purposes of these proceedings."); Doe I v. State of Israel, 400 F. Supp. 2d 86, 
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101 (D.D.C. 2005) (the Israeli Defense Forces is a foreign state). These cases remove any doubt 
that the ISI is part of the Government of Pakistan. 

None of the FSIA's specified exceptions to foreign sovereign immunity apply here. 
Plaintiffs cite 28 U.S.C. § 1605A for the proposition that "[a] foreign state shall not be immune 
from the jurisdiction of courts of the United States ... in any case ... in which money damages 
are sought ... for personal injury or death that was caused by an act of torture [or] extrajudicial 
killing." But Section 1605A's exception applies only if "the foreign state was designated as a 
state sponsor of terrorism at the time the act . . . occurred, or was so designated as a result of 
such act." Id. § 1605A(a)(2)(A)(i)(I). Because Pakistan is not designated as a state sponsor of 
terrorism (and was not so designated at the time of the acts alleged here), this exception is 
inapplicable. Moreover, none of the exceptions in 28 U.S.C. § 1605(a) apply: Pakistan has not 
waived its immunity (id. § 1605(a)(1)), and this action is not based upon any alleged commercial 
activity or rights in property (id. § 1605(a)(2)-(4)). And because plaintiffs' allegations involve 
events that took place entirely outside the United States, the noncommercial tort exception in 28 
U.S.C. § 1605(a)(5) also does not apply. 

The ISI is accordingly immune from this Court's jurisdiction because it is a foreign state 
within the meaning of the FSIA and no exception to immunity applies. Id. § 1603. 

* * * * 



2. Execution of judgments and other post-judgment actions 

a. Attachment under the Terrorism Risk Insurance Act 

In multiple filings in U.S. courts in 2012, the United States addressed the issue of whether a 
party seeking to satisfy a judgment pursuant to the Terrorism Risk Insurance Act ("TRIA"), 
Pub. L. No. 107-297, 116 Stat. 2322 (2002), 28 U.S.C. § 1610 note, must demonstrate that 
the terrorist party has an ownership interest in the assets, and not merely that the assets 
have been blocked pursuant to a U.S. sanctions program targeting that terrorist party. The 
U.S. position, articulated in these filings, is that a party seeking attachment pursuant to TRIA 
must demonstrate that the terrorist party or its agency or instrumentality has an ownership 
in the assets. These U.S. filings are discussed below. 

(1) Rubin v. Iran 

On June 7, 2012, the United States submitted a brief as amicus in the U.S. Court of Appeals 
for the First Circuit in Rubin v. Iran, No. 11-2144. The plaintiffs in the case sought to attach 
artifacts held in several museums in Massachusetts to satisfy a judgment obtained against 
Iran awarding compensation for injuries from a 1997 terrorist attack by Hamas— an attack 
carried out with Iranian material support. For discussion of other attachment efforts by the 
same plaintiff, see Digest 2011 at 318-21 and section A.2.C.2, infra. Excerpts below from the 
U.S. amicus brief (with footnotes omitted) argue that the assets in question are not subject 
to attachment under TRIA if Iran merely has an interest in them but does not own them, 
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even though assets in which Iran has any interest whatsoever may be blocked. The brief in 
its entirety is available at www, state. qov/s/l/c8183. htm . 



* * * * 



I. TRIA Authorizes The Attachment Of Only Those Assets Owned By The Relevant 
Terrorist Party 

1. TRIA provides that "[notwithstanding any other provision of law," a victim of terrorism who 
has obtained a judgment against a terrorist party may attach "the blocked assets of that terrorist 
party (including the blocked assets of any agency or instrumentality of that terrorist party)." 
TRIA § 201(a). Thus, under TRIA, if plaintiffs could demonstrate that the artifacts in the 
Museums' possession are the assets "of Iran," and if those assets were considered "blocked" 
under an IEEPA sanctions program, plaintiffs would be able to attach the assets notwithstanding 
provisions of the Foreign Sovereign Immunities Act that would otherwise preclude the 
attachment. 

The district court found that Iran does not, in fact, own the assets in question. The United 
States takes no position on the question of ownership. If this Court affirms the district court's 
holding, however, that ruling will also preclude attachment of the assets under TRIA. 

TRIA does not, as plaintiffs contend, permit them to attach the artifacts possessed by the 
Museums if those assets are not owned by Iran. It would not be sufficient, as plaintiffs argue, to 
show that the assets might have been subject to the 1979 OFAC regulation that blocked all 
property in which Iran has "any interest of any nature whatsoever," 31 C.F.R. § 535.201. See 
Plaintiffs' Br. 16-19, 23-24; see also id. at 28 (arguing that Iran either has "a direct ownership 
interest" in excavated artifacts, or "a right to control and supervise" them, such as through export 
controls). 

The language of TRIA § 201(a) does not extend as broadly as the language of OFAC's 
blocking regulation. TRIA states that a victim of terrorism who has obtained a judgment against 
a terrorist party may attach "the blocked assets of that terrorist party (including the blocked 
assets of any agency or instrumentality of that terrorist party)." TRIA § 201(a) (emphases 
added). TRIA does not employ the more expansive terms used not only in the 1979 blocking 
regulation, but in many other OFAC regulations as well. ... Congress was presumably aware of 
the language used in such regulations, and there is no sound basis for amending the statute to 
supply the language that Congress omitted. 

Indeed, assets "of Iran are a narrower category than assets in which Iran has "any 
interest of any nature whatsoever." The Supreme Court has repeatedly observed that the '"use of 
the word 'of denotes ownership.'" Bd. of Trustees of the Leland Stanford Junior Univ. v. Roche 
Molecular Sys., Inc., 131 S. Ct. 2188, 2196 (2011) (quoting Poe v. Seaborn, 282 U.S. 101, 109 
(1930)); see also Stanford, 131 S. Ct. at 2196 (describing Flores-Figueroa v. United States, 556 
U.S. 646, 648, 657 (2009), as treating the phrase "identification [papers] of another person" as 
meaning such items belonging to another person (internal quotation marks omitted)); Ellis v. 
United States, 206 U.S. 246, 259 (1907) (interpreting the phrase "works of the United States" to 
mean "works belonging to the United States" (internal quotation marks omitted)). Applying that 
understanding in interpreting a disputed provision of patent law, the Court in Stanford concluded 
that "invention owned by the contractor" or "invention belonging to the contractor" are natural 
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readings of the phrase '"invention of the contractor.'" 131 S. Ct. at 2196. In contrast, in United 
States v. Rodgers, 461 U.S. 677 (1983), the Court held that the IRS could execute against 
property in which a tax delinquent had only a partial interest when the relevant statute permitted 
execution with respect to "any property, of whatever nature, of the delinquent, or in which he has 
any right, title, or interest." (emphases added)). 26 U.S.C. § 7403(a); see also Rodgers, 461 U.S. 
at 692-94. The Court found it important that the statute explicitly applied not only to the property 
"of the delinquent," but also specifically referred to property in which the delinquent "has any 
right title or interest." See Rodgers, 461 U.S. at 692. TRIA omits that additional phrase; the 
statute only applies to the blocked assets "of a terrorist party. See TRIA § 201(a). 

Plaintiffs' proposed reading would also expand the statute well beyond common law 
principles regarding execution of a judgment against property in the possession of a third party. 
As both the majority and the dissent recognized in Rodgers, it "is basic in the common law that a 
lienholder enjoys rights in property no greater than those of the debtor himself; ... the lienholder 
does no more than step into the debtor's shoes." Rodgers, 461 U.S. at 713 (Blackmun, J., 
concurring in part and dissenting in part); see also id. at 702 (majority op.) (implicitly agreeing 
with this description of the traditional common law rule); 50 C.J.S. Judgments § 787 (2012). 
Congress enacted TRIA against the background of these principles, and the legislation should be 
interpreted consistent with those common-law precepts. See Astoria Fed. Sav. & Loan Ass'n v. 
Solimino, 501 U.S. 104, 107-10 (1991); see also Sony BMG Music Entmt. v. Tenenbaum, 660 
F.3d 487, 515 n.27 (1st Cir. 2011) ("Congress is presumed to legislate incorporating background 
principles of common law rules unless it indicates to the contrary."), cert, denied, 2012 WL 
526017 (May 21, 2012). The plaintiffs' interpretation runs against these principles because it 
would let a judgment creditor attach an entire asset, and not just the judgment debtor's interest. 

Finally, plaintiffs' broad reading does little to advance TRIA's aim of punishing terrorist 
entities or deterring future terrorism. Allowing the victims of terrorism to satisfy judgments 
against the property of a terrorist party "impose[s] a heavy cost on those" who aid and abet 
terrorists. 148 Cong. Rec. SI 1527 (daily ed. Nov. 19, 2002) (statement of Sen. Harkin). As 
Senator Harkin also observed, "making the state sponsors [of terrorism] actually lose" money 
will be a particularly effective deterrent against future terrorist acts. Id. Yet paying judgments 
from assets that are not owned by the terrorist party does not impose a similar cost on the 
terrorist party. It does, however, impose a heavy cost on innocent property owners. 

* * * * 



II. An Asset Cannot Be "Contested" For Purposes Of 31 C.F.R. § 535.333 Unless Iran 
Itself Claims A Property Interest In The Asset 

Although the district court eventually ruled for the Museums, at an earlier stage the court 
rejected their motions to dissolve the attachment. Rubin, 456 F. Supp. 2d at 234-35. And as part 
of that ruling, the court concluded that the assets in question were "contested" for purposes of 
one of OFAC's regulations, 31 C.F.R. § 535.333, since the plaintiffs and the Museums did not 
agree on Iran's relationship to those assets. If this Court reaches the issue, it should reject the 
district court's interpretation of the regulation. 

As noted above, when the United States entered into the Algiers Accords in 1981, it 
pledged (among other things) that it would arrange "for the transfer to Iran of all Iranian 
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properties which are located in the United States" and which were not otherwise addressed by 
other parts of the agreement. See Algiers Accords, 20 I.L.M. at 227. The Transfer Directive 
(Executive Order 12281) effectuated that promise, and that directive was in turn implemented by 
an OFAC regulation that compelled the transfer of certain previously blocked properties "as 
directed after [January 18, 1981] by the Government of Iran." 31 C.F.R. § 535.215(a); see also 
46 Fed. Reg. at 7923. 

Elsewhere, however, OFAC limited the broad language of the regulation: property was 
only subject to the Transfer Directive if Iran's interest was "uncontested and non-contingent." 31 
C.F.R. § 535.333(a). And as the United States later explained in proceedings before the Iran-U.S. 
Claims Tribunal, the purpose of this language was to clarify that "Iran was not entitled to 
possession of properties owned by others or if it had only a partial or contingent interest in such 
property." Islamic Republic of Iran v. United States, 28 Iran-U.S. CI. Trib. Rep. 112, 127 (1992). 
To the extent disputes arose between Iran and a U.S. property holder, those disputes could be 
resolved either in the Tribunal, or in other litigation with Iran if not within the Tribunal's 
jurisdiction. See Algiers Accords, 20 I.L.M. at 230-32 (giving the Tribunal jurisdiction over 
claims by U.S. nationals against Iran if such claims "were outstanding on [January 19, 1981], 
whether or not filed in any court, and arise out of debts, contracts . . ., expropriations or other 
measures affecting property rights"); 31 C.F.R. § 535.504 (authorizing certain judicial 
proceedings with respect to properties in which Iran has an interest, when such disputes are not 
within the Tribunal's jurisdiction). 

Judged against this backdrop, it is plain that the only contest contemplated by OFAC's 
regulations is a contest between Iran and the property-holder. In the absence of any claim from 
Iran that it had an interest in the property at issue, there would have been no reason for the holder 
to transfer the property to Iran in 1981, and hence no need to exempt the property from the 
Transfer Directive. 

The text of the Executive Order and the regulation support this reading. Under both, 
transfer directly to Iran is not automatic. Instead, the transfer must occur "as directed ... by the 
Government of Iran." 46 Fed. Reg. at 7923; 31 C.F.R. § 535.215(a). As a result, the regulation 
plainly contemplated that the onus was on Iran to assert a claim, since the absence of any 
direction from Iran meant that no transfer to Iran was compelled at all. It was only after Iran 
asserted such a claim that the holder would have a need to either acquiesce to the transfer, or 
contest Iran's interest. 

The district court acknowledged that OFAC's regulations had never contemplated the 
possibility of a third-party entering the picture to assert the existence of an Iranian interest. See 
Rubin, 541 F. Supp. 2d at 419 ("In the binary case envisioned by the executive order and 
regulations, the contest would arise when both Iran and the holder asserted ownership of the 
property at issue."). Nonetheless, the court apparently thought that its view of the regulations 
could be justified as an accommodation with TRIA. See id. at 419-20. But the relevant 
regulations were last amended in 2001 — a year before TRIA was enacted. See 66 Fed. Reg. 
38553 (July 25, 2001). Looking to the later-enacted TRIA should thus have no bearing on the 
meaning of OFAC's regulations. 

Nor can the district court's conclusion rest on the theory that the Museums were 
obligated to obtain an opinion of counsel if they wanted to withhold the artifacts from Iran. See 
31 C.F.R. § 535.333(c) (explaining that an asset can only be "contested" after October 23, 2001 
if the holder has a written attorney's opinion stating that Iran does not hold title to the asset); 
Rubin, 541 F. Supp. 2d at 420-21 (appealing to the equitable principle that "a party cannot profit 
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from its own failure to perform a duty"). As explained above, a property holder can only be 
obligated to transfer property to Iran if Iran itself had made such a request. In the absence of an 
Iranian request, the Museums had no obligation to transfer the property to Iran, and hence no 
need to obtain an opinion of counsel to exempt themselves from that transfer. 

In issuing its ruling, the district court did not have the benefit of OFAC's views. As this 
brief explains, OFAC's position is that assets can only be "contested" for purposes of 31 C.F.R. 
§ 535.333 if Iran itself is claiming an interest in the asset. As the agency responsible for 
promulgating and enforcing the regulation, OFAC's interpretation is entitled to deference unless 
it "is plainly erroneous or inconsistent with the regulation." Chase Bank USA, N.A. v. McCoy, 
131 S. Ct. 871, 880 (201 1) (internal quotation marks omitted). As we have shown, OFAC's 
interpretation is consistent with both the text and purpose of the regulation. 

* * * * 

(2) Hausler 

The United States filed an amicus brief in the U.S. Court of Appeals for the Second Circuit on 
July 9, 2012 in a case involving the same issue as Rubin, discussed above, namely, whether, 
under TRIA, a judgment creditor may attach any blocked assets or only those owned by the 
terrorist party. The U.S. amicus brief is excerpted below (with footnotes and citations to the 
record omitted) and available in full at www. state. qov/s/l/c8183. htm . In Hausler, relatives 
of Otis Fuller, an American citizen killed in Cuba by the Castro regime in 1960, sought to 
collect on a default judgment for $400 million in damages by attaching assets held by banks 
in New York as electronic funds transfers ("EFTs"). 



* * * * 

TRIA provides that "[notwithstanding any other provision of law," a victim of terrorism who 
has obtained a judgment against a terrorist party may attach "the blocked assets of that terrorist 
party (including the blocked assets of any agency or instrumentality of that terrorist party)." 
TRIA § 201(a) (28 U.S.C. § 1610 note). Thus, under TRIA, if plaintiffs could demonstrate that 
the blocked EFTs at issue are the assets "of " Cuba, and if those assets are "blocked" under a 
[U.S.] sanctions program, plaintiffs would be able to attach the assets notwithstanding provisions 
of the FSIA that would otherwise preclude the attachment. The district court, however, declined 
to require any demonstration of Cuban ownership of the EFTs in question, instead deeming 

TRIA to apply to all assets blocked under the [Cuban Assets Control Regulations or] CACR 

Contrary to plaintiffs' contentions and the district court's ruling below, TRIA does not 
permit attachment of the EFTs at issue if Cuba or one of its agencies or instrumentalities does 
not have an ownership interest in those assets. It is not sufficient that the assets might have been 
subject to the relevant OFAC blocking regulation, which blocks all property in which Cuba or 
any Cuban national has "any interest of any nature whatsoever." 31 C.F.R. § 515.201. 
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This is so because the language of TRIA section 201(a) does not extend as broadly as the 
language of OFAC's blocking regulation, which existed before Congress enacted TRIA. TRIA 
states that a victim of terrorism who has obtained a judgment against a terrorist party may attach 
"the blocked assets of that terrorist party (including the blocked assets of any agency or 
instrumentality of that terrorist party)." TRIA § 201(a) (emphases added). TRIA does not employ 
the more expansive terms used not only in the Cuban asset blocking regulation, but in many 
other OFAC regulations as well. See, e.g., 31 C.F.R. § 515.201 (CACR, which apply to property 
in which Cuba or a Cuban national has had "any interest of any nature whatsoever") .... When it 
enacted TRIA, Congress was presumably aware of the more expansive language used in such 
regulations, see, e.g., Townsend v. Benjamin Enterprises, Inc., 679 F.3d 41, 62 n.2 (2d Cir. 2012) 
(concurring opinion, noting that, when Congress enacted legislation, it "was surely well aware" 
of operation of relevant pre-existing regulations), and this Court should not effectively amend the 
statute to incorporate the broader language that Congress chose not to employ. 

Case law in a variety of contexts supports the intuitive conclusion that assets "of " Cuba 
are a narrower category than assets in which Cuba has "any interest of any nature whatsoever." 
The Supreme Court has repeatedly observed that the '"use of the word 'of ' denotes ownership.'" 
Stanford, 131 S. Ct. at 2196 (quoting Poe v. Seaborn, 282 U.S. 101, 109 (1930)); see also id. 
(describing Flores-Figueroa v. United States, 556 U.S. 646, 648, 657 (2009), as treating the 
phrase "identification [papers] of another person" as meaning such items belonging to another 
person (internal quotation marks omitted)); Ellis v. United States, 206 U.S. 246, 259 (1907) 
(interpreting the phrase "works of the United States" to mean "works belonging to the 
United States" (internal quotation marks omitted)).... 

In contrast, in United States v. Rodgers, the Court held that the IRS could execute against 
property in which a tax delinquent had only a partial interest, but the relevant statute permitted 
execution with respect not only to "any property, of whatever nature, of the delinquent," but also 
to property "in which he has any right, title, or interest." 461 U.S. 677, 692-94 (1983) (quoting 
26 U.S.C. § 7403(a) (emphases added)). In so holding, the Court found important that the statute 
at issue included this broader second clause. Id. TRIA, of course, omits any such additional 
phrase, and instead applies only to the blocked assets "of " a terrorist party. See TRIA § 201(a). 

Plaintiffs' proposed reading would also expand the statute well beyond common law 
principles regarding execution of a judgment against property in the possession of a third party. 
As both the majority and the dissent recognized in Rodgers, it "is basic in the common law that a 
lienholder enjoys rights in property no greater than those of the debtor himself; ... the lienholder 
does no more than step into the debtor's shoes." Rodgers, 461 U.S. at 713 (Blackmun, J., 
concurring in part and dissenting in part); see also id. at 702 (majority op.) (implicitly agreeing 
with this description of the traditional common law rule); 50 C.J.S. Judgments § 787 (2012) ("A 
judgment lien attaches only to the judgment debtor's interest .... Stated another way, a 
judgment creditor cannot acquire more property rights in a property than those already held by 
the judgment debtor." (citations omitted)). Congress enacted TRIA against the background of 
these principles, and the legislation should be interpreted to be consistent with these common- 
law precepts. See Astoria Fed. Sav. & LoanAss'n v. Solimino, 501 U.S. 104, 107-10 (1991); see 
also United States v. Pacheco, 225 F.3d 148, 157 (2d Cir. 2000) ("Congress will be presumed to 
have legislated against the background of our traditional legal concepts. . . ." (quoting United 
States v. United States Gypsum Co., 438 U.S. 422, 437 (1978))). The plaintiffs' interpretation 
runs against these principles because it would let a judgment creditor attach an entire asset, and 
not just the judgment debtor's interest. 
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Finally, plaintiffs' broad reading does little to advance TRIA's aim of punishing terrorist 
entities or deterring future terrorism. As Senator Harkin observed, "making the state sponsors [of 
terrorism] actually lose" money will be a particularly effective deterrent against future terrorist 
acts. 148 Cong. Rec. SI 1,527 (daily ed. Nov. 19, 2002) (statement of Sen. Harkin). Yet paying 
judgments from assets that are not owned by the terrorist party does not impose a similar cost on 
the terrorist party. It does, however, impose a heavy cost on non-terrorist property owners — and 
not a cost that Congress demonstrably chose to impose. 

The district court's analysis simply cannot be squared with TRIA's language, and the 
recent decision from the Southern District of New York being heard in tandem with this appeal 
correctly rejected Hausler' s reasoning. See Calderon-Cardona, 2011 WL 6155987, at *8-14. 

In its initial opinion, the Hausler district court provided no explanation why, if its reading 
of TRIA were correct, Congress had used the narrow phrase "blocked assets of that terrorist 
party" in section 201(a), and not the broader (and simpler) phrase "blocked assets."). In its 
subsequent ruling on the turnover petitions, responding to criticism of its analysis by the court in 
Calderon-Cardona, see 201 1 WL 6155987, at *13, the Hausler court suggested that TRIA refers 
to assets "of that terrorist party" merely to clarify that a plaintiff can attach only assets that are 
blocked under "the particular regulation or administrative action directed at the particular . . . 
judgment debtor." In other words, the Hausler district court opined that Congress used narrower 
language in TRIA than in OFAC's blocking regulations so as to establish that Cuba's judgment 
creditors can pursue only assets blocked under a Cuban sanctions scheme and cannot pursue 
assets blocked under, for example, sanctions targeting Iran. 

But this is a strained and unpersuasive reading of the language that Congress employed, 
which, as discussed above, both intrinsically and as interpreted by prior case law (in other 
contexts) connotes an ownership interest held by the terrorist party that the asset in question is 
"of." Moreover, the district court's reading also is implausible because there is no reason to 
believe that Congress saw any need to specify so obvious a proposition, i.e., that terror victims 
with judgments against terrorist parties could look for relief to assets blocked by a sanctions 
regime but only if that regime as a whole targets the relevant terrorist nation or parties. And, 
even if Congress could have believed it necessary to specify that TRIA was authorizing terrorism 
victims to collect only from funds blocked under sanctions regulations that relate to the 
responsible sanctioned nation or parties, TRIA should not be so interpreted because its language 
serves this supposed purpose obliquely if at all, and because a far more natural reading is that 
TRIA applies to assets in which the judgment debtor terrorist party has an ownership interest. At 
bottom, the district court below impermissibly and implausibly equated assets "of that terrorist 
party" with assets "blocked under the sanctions regime associated with that terrorist party." 

The district court's interpretation also misapprehends how sanctions regimes function. 
Some blocking regimes, including those relating to Cuba, apply not just to a terrorist country 
itself, but also to any national of that country. See, e.g., 31 C.F.R. § 515.201. That assets of 
foreign nationals are subject to a blocking regulation directed at a particular country does not 
necessarily make those assets the property of that nation. Moreover, some blocking regimes are 
not directed at an individual terrorist entity, and are instead directed at certain categories of 
terrorist entities — many of which have nothing to do with each other. For instance, hundreds of 
different terrorist entities and individuals have their assets blocked under Executive Order 
13,224, which targets terrorists across the globe. See 68 Fed. Reg. 34,196 (June 6, 2003); 
OFAC, Terrorism: What You Need To Know About U.S. Sanctions (hereinafter "Terrorism"), 
http://www.treasury.gov/resource-center/sanctions/Programs/Documents/terror.pdf , at 2-24 (last 
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updated June 29, 2012). Entities currently blocked under this program include such diverse 
groups as the FARC (a Colombian narco-terrorist organization, see Tamara-Gomez v. 
Gonzales, 441 F.3d 343, 345 (5th Cir. 2006)), the Tamil Tigers (a violent Sri Lankan rebel 
group, see Don v. Gonzales, 476 F.3d 738, 739 (9th Cir. 2007)), and Al-Qaida. Terrorism at 2, 
54. The district court's logic would suggest that an individual with a judgment against one of 
these entities would be able to attach assets wholly owned by an entirely separate group, half a 
world away, whose only connection is that both have their assets blocked under the same broad 
sanctions regime. The absurdity that Congress intended such a result in enacting TRIA counsels 
against the district court's flawed interpretation. 

While these considerations alone are dispositive, the United States notes that the Hausler 
district court further erred by mischaracterizing the relationship between OFAC sanctions 
regimes and existing sources of property law, and based on that overbroad understanding 
concluded that TRIA's reference to OFAC's sanctions had preemptive effect over concepts of 
state property law. While the Government takes no position here on TRIA's preemptive force, 
we note that neither TRIA nor OFAC's regulations attempt to define whether particular assets 
are "of " or "owned by" a terrorist party. Accordingly, neither the statutory text nor the 
regulations support the district court's assertion that TRIA somehow itself opens up attachment 
more broadly than to blocked assets "of" a terrorist party. Instead, while OFAC's regulations 
contain definitions for terms like "property" and "interest," see, e.g., 31 C.F.R. §§ 515.311, 
515.312; id. §§ 535.311, 535.312, the purpose of those definitions is to explain the kinds of 
assets that come within OFAC's various blocking orders — orders that extend beyond assets 
owned by the relevant sanctions target. See, e.g., 31 C.F.R. § 515.201 (barring transactions in 
"property" in which Cuba or one of its nationals has had an "interest"); id. § 535.201 (barring 
transactions in "property" in which Iran has an "interest"). These provisions serve purposes 
unrelated to TRIA's attachment authorization, and so are not a logical source to draw upon in 
determining how TRIA section 201 is to operate. 

* * * * 



b. Attachment under the FSIA of blocked assets 

Some of the cases, in which the U.S. submitted briefs in 2012 on the issue of whether 
attachment under TRIA is predicated on demonstrating an ownership interest by the 
terrorist party, also involved a similar issue of the requisite showing of ownership under 
sections 1610(g) and 1610(f)(1) of the FSIA. Those cases are discussed below. 

(1) Calderon-Cardona v. Bank of New York et al. 

On September 21, 2012, the United States filed an amicus brief in the U.S. Court of Appeals 
for the Second Circuit in Calderon-Cardona v. Bank of New Yorket al., No. 12-75 (2d Cir. 
2012). The plaintiffs in the original case in the U.S. district court in Puerto Rico were the 
families and estates of Carmelo Calderon-Molina and Pablo Tirada-Ayala, two American 
citizens who were, respectively, killed and injured in a 1972 attack by terrorists who 
allegedly received material support from North Korea. Plaintiffs obtained a $378 million 
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judgment and brought suit in U.S. District Court in the Southern District of New York to 
attach proceeds from electronic funds transfers ("EFTs") that had been blocked pursuant to 
a U.S. sanctions program directed at North Korea. The district court in the Southern District 
of New York held that plaintiffs could not attach the assets because they were not owned 
by North Korea. The U.S. amicus brief argued in favor of affirming the district court. Point I 
of the argument section of the brief repeats arguments made in the U.S. amicus briefs in 
Rubin and Hausler, excerpted above, regarding the inability to attach property under TRIA 
that is not owned by the judgment debtor. Excerpts below (with footnotes and citations to 
the record omitted) from points II and III of the argument discuss why attachment is 
likewise not available under the FSIA when the assets at issue are not the property of the 
judgment debtor (the terrorist-supporting party). The full text of the U.S. amicus brief is 
available at www.state.gov/s/l/c8183.htm . 



*■ * * * 
POINT II 

LIKE TRIA, SECTION 1610(g) AUTHORIZES ATTACHMENT ONLY OF PROPERTY 
OWNED BY A QUALIFYING FOREIGN STATE 

As the district court recognized, section 1610(g) applies only to "the property of a foreign state" 
(emphasis added), much like TRIA authorizes attachment only of assets "of" the judgment 
debtor in question (there, a "terrorist party"); cf. 28 U.S.C. § 1610(a), (b) (certain property in the 
United States "of " a foreign state or agency or instrumentality not immune from attachment). 
And since the word "of " denotes ownership, see supra at 17-19, the statute necessarily reaches 
only property or interests in property that the judgment debtor owns. See Estate ofHeiser, 2012 
WL 3776705, at *11-*12. If Congress had intended the statute to more broadly reach all property 
in which the judgment debtor had any interest, it would have used broader language — like that in 
OFAC's regulations. Indeed, whereas TRIA includes a "notwithstanding" clause that petitioners 
(incorrectly) argue overcomes TRIA's ownership requirement, neither section 1610(g) nor the 
FSIA as a whole has any such provision. 

Legislative history confirms this interpretation of section 1610(g). The conference 
committee report explained that the provision applies to "any property in which the foreign state 
has a beneficial ownership." H.R. Rep. No. 110-477, at 1001 (2007) (conf. rep.) (emphasis 
added); accord id. (the provision "is written to subject any property interest in which the foreign 
state enjoys a beneficial ownership to attachment and execution" (emphasis added)). 

Petitioners respond by emphasizing statutory language subjecting to execution 
"interests] held directly or indirectly in a separate juridical entity." See Pet. Br. 14 (citing 28 
U.S.C. § 1610(g)). But nothing in this language overrides the statute's express requirement that 
the property be "property of " the foreign state or agency or instrumentality. Rather, the language 
simply makes clear that an asset remains the foreign state's "property" even if the foreign state 
has chosen to own it indirectly through an intermediate entity. That the statute reaches indirectly 
owned property interests is consistent both with the district court's holding, namely that section 
1610(g) only reaches ownership interests, and with the legislative purpose of making assets 
owned by terrorism-supporting foreign states available to victims of terrorism, however those 
states structure their ownership. But ownership remains an indispensable element. To conclude 
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otherwise would squarely contradict the independent statutory requirement that the asset being 
attached must be "property of the relevant state. 

Petitioners also rely on statutory language permitting attachment regardless of (1) the 
foreign government's "level of economic control" over the property; (2) whether the government 
receives "the profits of the property"; (3) the "degree" to which the government manages the 
property; (4) whether the government is the property's "sole beneficiary"; and (5) whether 
recognizing the separate entity "would entitle the foreign state to benefits in United States courts 
while avoiding its obligations." Pet. Br. 19-20 (quoting 28 U.S.C. § 1610(g)). Rather than 
eliminating the ownership element of section 1610(g), however, this language clearly supersedes 
the multi-factor test created in First Nat' I City Bank v. Banco Para El Comerio Exterior de Cuba 
^Bancec"}, 462 U.S. 611 (1983), for determining when a creditor can look to the assets of a 
separate juridical entity to satisfy a claim against a foreign sovereign. See Bancec, 462 U.S. at 
628-34 (in determining when to disregard separate juridical status, considering, inter alia, extent 
of foreign government control over the entity, and extent to which the foreign state was seeking 
benefits in U.S. courts while avoiding its burdens). Indeed, the statute's wording of these five 
factors — which the statute provides are irrelevant to an asset's availability for attachment — 
almost identically track the five so-called "Bancec factors" discussed in Walter Fuller Aircraft 
Sales, Inc. v. Republic of Phillippines, 965 F.2d 1375, 1380 n.7 (5th Cir. 1992); see also Flatow 
v. Islamic Republic of Iran, 308 F.3d 1065, 1071 n.9 (9th Cir. 2002) (mentioning same five 
factors). All of these factors, however, concern whether attachment is authorized when the 
foreign state adopts an indirect form of ownership — not whether the statutory requirement of 
ownership can be dispensed with entirely. 

Finally, petitioners rely on a brief footnote in Peterson v. Islamic Republic of Iran, 627 
F.3d 1117, 1123 n.2 (9th Cir. 2010), characterizing section 1610(g) as reaching "any U.S. 
property in which" the judgment debtor "has any interests." But this statement was pure dicta — 
the case did not involve a section 1610(g) execution, and the court offered no supporting analysis 
whatsoever. This statement may lack precedential force even in the Ninth Circuit. See, e.g., In re 
Magnacom Wireless, LLC, 503 F.3d 984, 993-94 (9th Cir. 2007) ("statements made in passing, 
without analysis, are not binding precedent."). Because this passing unsupported statement badly 
misconstrues the provision's plain meaning, it should not be followed here. 

POINT III 

SECTION 1610(f)(1) HAS BEEN WAIVED AND IS NOT AN AVAILABLE BASIS 
TO ATTACH THE ASSETS AT ISSUE 

The Court should reject petitioners' argument (Pet. Br. 58) that they can enforce their 
judgment under section 1610(f)(l)'s broader language. This argument is based on their mistaken 
assertion that TRIA renders the President's waiver of section 1610(f)(1) no longer effective. 
Section 1610(f)(3) unambiguously declares that "the President may waive any provision of 
paragraph (1) in the interest of national security." And the President specifically invoked that 
statute, the day it was enacted, to waive the entirety of section 1610(f)(1). See Presidential 
Determination 2001-03, 65 Fed. Reg. 66,483, 2000 WL 34508240 (Oct. 28, 2000) (waiver now 
in effect; see also Presidential Determination 99-1, 63 Fed. Reg. 59,201, 1998 WL 34332050 
(Oct. 21, 1998) (superseded waiver of predecessor statute)). 

Petitioners nonetheless contend that section 201(b)(1) of TRIA negated the President's 
waiver under section 1610(f)(3), by requiring that any waiver be on an asset-by-asset basis. See 
Pet. Br. 61 (quoting TRIA § 201(b)(1)). But section 201(b)(1) of TRIA is explicitly limited to the 
waiver of TRIA section 201(a), not other statutes. Section 201(b)(1) states: "upon determining 
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on an asset-by-asset basis that a waiver is necessary . . . , the President may waive the 
requirements of subsection (a)" with regard to certain property. TRIA § 201(b)(1) (emphasis 
added). Thus, nothing in TRIA purports to amend 28 U.S.C. § 1610(f)(3), and the President's 
October 2000 waiver of section 1610(f)(1) therefore remains in effect. Accordingly, petitioners 
may not collect under the purported authority of section 1610(f)(1). 



(2) Heiser v. Iran 

The United States made submissions in proceedings in U.S. district courts in both the 
District of Columbia and the Southern District of New York relating to the same named 
plaintiffs' efforts to attach assets blocked pursuant to U.S. sanctions programs directed at 
Iran. Heiser v. Iran, 00-cv-2329 (D.D.C.) and Heiser v. Bank of Tokyo Mitsubishi UFJ, No. 11 
Civ. 1601 (S.D.N.Y.). The U.S. statement of interest in the Heiser case in the District of 
Columbia included the same arguments the U.S. had made in previous submissions 
regarding the ownership requirement for attachment under both TRIA and the FSIA. That 
statement of interest is available at www.state.qov/s/l/c8183.htm . On August 31, 2012, the 
district court in the District of Columbia issued an opinion consistent with the U.S. position 
on the issue. Heiser v. Iran, 00-cv-2329 (D.D.C. 2012). The U.S. statement of interest in the 
Heiser case in the Southern District of New York attached as exhibits the U.S. submissions in 
Heiser, Hausler, and Calderon-Cardona (discussed supra), as well as the district court for the 
District of Columbia's decision in Heiser. That statement of interest is also available at 
www.state.qov/s/l/c8183.htm . 

c. Discovery orders to aid in execution under the FSIA 

(1) Walters v. People's Republic of China 

On April 25, 2012, the United States filed a statement of interest in the U.S. District Court 
for the District of Columbia expressing its views on service of process issues and the breadth 
of a discovery order in a case seeking to execute on a default judgment against the People's 
Republic of China. Walters v. People's Republic of China, No. l:01-mc-300 (D.D.C). Excerpts 
below explain why the broad discovery order issued by the court, to provide plaintiffs with 
information about Chinese government assets in the United States, is inconsistent with the 
FSIA. The court subsequently vacated its discovery order. Excerpts from the section of the 
brief addressing service of process issues appear in Section D below. The full statement of 
interest is available at www, state. gov/s/l/c8183. htm . The United States also filed a short 
supplement to its statement of interest on November 9, 2012, in response to the court's 
request for its views on a recent decision by the Court of Appeals for the Second Circuit, EM 
Ltd. v. Republic of Argentina, 695 F.3d 201 (2d Cir. 2012). The supplemental brief is also 
available at www. state. qom/s/I/ c8183.htm . 
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* * * * 

The Court's discovery Order requires China to provide Plaintiffs with information on what 
appears to be every commercial asset owned directly or indirectly by the Chinese government 
that is located within the United States. This type of broad, general-asset discovery is 
inconsistent with the FSIA, under which "discovery should be ordered circumspectly and only to 
verify allegations of specific facts crucial to an immunity determination." Arriba Ltd. v. 
Petroleos Mexicanos, 962 F.2d 528, 534 (5th Cir. 1992). 

In a typical case, a plaintiff seeking to execute on a judgment is able to invoke broad 
discovery procedures to aid in the process. See Fed. R. Civ. P. 69(a)(2) ("In aid of the judgment 
or execution, the judgment creditor . . . may obtain discovery from any person — including the 
judgment debtor — as provided in these rules[.]"). Under the FSIA, however, there is a 
presumption that property of a foreign state is immune from attachment and execution. See 28 
U.S.C. § 1609. To overcome this presumption of immunity, a plaintiff must establish that one of 
the exceptions set forth in 28 U.S.C. § 1610 applies to a specific piece of property. 

As the Seventh Circuit recently observed, broad-ranging discovery is inconsistent with 
the presumptive immunity afforded to foreign states' property: "Discovery orders that are broad 
in scope and thin in foundation unjustifiably subject foreign states to unwarranted litigation costs 
and intrusive inquiries about their American-based assets. One of the purposes of the immunity 
codified in § 1609 is to shield foreign states from these burdens." Rubin v. Islamic Republic of 
Iran, 637 F.3d 783, 796-97 (7th Cir. 2011). In addition to the Seventh Circuit, three other Courts 
of Appeals have indicated that post-judgment discovery against foreign states necessarily must 
be limited. See Af -Cap, Inc. v. Chevron Overseas (Congo) Ltd., 475 F.3d 1080, 1095-96 (9th Cir. 
2007); EM Ltd. v. Republic of Argentina, 473 F.3d 463, 486 (2d Cir. 2007); Conn. Bank of 
Commerce v. Republic of Congo, 309 F.3d 240, 260 n.10 (5th Cir. 2002). 

Here, the Court's discovery Order is broad and far-reaching. In particular, the Court's 
Order requires China to provide to Plaintiffs (among other items): 

• "All documents identifying property, including money, in the United States 
currently owned by the PRC that is or at any time was used by the PRC for a 
commercial activity in the United States." 

• "All documents identifying property, including money, of every PRC agency and 
instrumentality engaged in commercial activity in the United States." 

• "All documents, including bank statements, identifying Bank Accounts and 
Financial Accounts in the United States currently directly or indirectly controlled by 
the PRC containing money or other property owned by the PRC for a commercial 
activity in the United States." 

• "All documents identifying commercial activities carried on in the United States 
by the PRC." 

• "All documents pertaining to organizations and businesses owned and/or 
controlled by the PRC in the United States." 

This type of general-asset discovery is inconsistent with the narrow and circumspect 
discovery permitted against foreign states. Plaintiffs have not identified any specific property 
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alleged not to be immune; Plaintiffs are instead seeking a list of what appears to be every 
Chinese commercial asset located within the United States. 

Such broad discovery orders, in addition to being inconsistent with the presumptive 
immunity accorded by the FSIA, potentially harm the United States by encouraging foreign 
courts to allow similarly overbroad discovery against the United States. 

* * * * 

(2) Rubin v. Iran 

In May 2012, the United States filed a brief as amicus curiae in the Supreme Court of the 
United States, opposing a petition for certiorari to review the decision by the U.S. Court of 
Appeals for the Seventh Circuit in Rubin v. Iran. See Digest 2011 at 318-21 for a discussion 
of, and excerpts from, the decision by the court of appeals. The U.S. amicus brief, excerpted 
below, addresses the question of whether the court of appeals correctly held that a broad, 
general discovery order requiring a foreign state to produce comprehensive information 
about its assets in the U.S. is inconsistent with the FSIA. On June 25, 2012, the Supreme 
Court denied the petition for certiorari, allowing the court of appeals' decision to stand. 
Rubin v. Iran, 133 S.Ct. 23 (2012). 



* * * * 

1 . a. The United States has long recognized that foreign sovereigns are generally immune from 
suit in our courts and their property is largely immune from execution. See The Schooner Exch. 
v. McFaddon, 11 U.S. (7 Cranch) 116, 137 (1812). The FSIA codifies those principles, with 
some modifications, by establishing two presumptive rules of immunity. First, a foreign state is 
immune from suit — and from the jurisdiction of the court — unless an exception enumerated in 
Section 1605, 1605A, or 1607 applies. See 28 U.S.C. 1604 and 1330(a). Second, the property of 
a foreign state is "immune from attachment[,] arrest[,] and execution except as provided in 
[Sections 1610 and 1611." 28 U.S.C. 1609. 

Consistent with pre-FSIA practice, under which foreign-state property was absolutely 
immune from execution even if the sovereign had been held to be subject to suit, "the execution 
immunity afforded sovereign property is broader than the jurisdictional immunity afforded the 
sovereign itself." Walters v. Industrial & Commercial Bank of China, Ltd., 651 F.3d 280, 289 
(2d Cir. 201 1). Thus, the fact that a foreign state has been held to be subject to suit under 
Sections 1605 through 1607 does not mean that the foreign state's property in the United States 
is subject to execution. See id. at 288-289. Rather, the property of a foreign state may be 
executed upon to satisfy a judgment only if the property itself is "used for a commercial activity 
in the United States" and certain other conditions are satisfied. 28 U.S.C. 1610(a). Under the 
FSIA, then, "jurisdictional immunity *** and execution immunity *** operate independently" of 
each other. Walters, 651 F.3d at 288. 

Because Section 1609 provides that a foreign state's property "shall be immune" from 
execution unless an exception applies, 28 U.S.C. 1609, the property is presumptively immune, 
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whether or not the foreign state appears to assert immunity. See Peterson v. Islamic Republic of 
Iran, 627 F.3d 1117, 1127-1128 (9th Cir. 2010). A judgment creditor seeking to enforce a 
judgment against the property of a foreign sovereign therefore bears the burden of identifying the 
property to be executed against and establishing that it falls within an exception to immunity 
from execution. See, e.g., Walters, 651 F.3d at 297; Pet. App. 26a. 

b. When immunity from execution turns on factual issues, a judgment creditor may seek 
discovery from the foreign state to develop facts establishing that the property is not immune. 
See, e.g., Walters, 651 F.3d at 296-297; Af-Cap, Inc. v. Chevron Overseas (Congo) Ltd., 475 
F.3d 1080, 1095-1096 (9th Cir. 2007). Although the FSIA does not expressly address the 
permissible scope of discovery for the purpose of determining whether assets of a foreign 
sovereign are immune from execution under Section 1609, Pet. App. 24a; see House Report 23, 
the district court must exercise its discretion consistent with the presumption of immunity 
established in Section 1609. Pet. App. 23a-25a. 

That immunity exists not only to shield foreign state-owned property from seizure, but 
also to protect against "the costs, in time and expense, and other disruptions attendant to 
litigation." EM Ltd. v. Republic of Argentina, 473 F.3d 463, 486 (2d Cir.), cert, denied, 592 U.S. 
818 (2007). To permit burdensome discovery into a foreign state's property without regard to 
whether that property might fall within an exception to immunity would vitiate the FSIA's 
protections. See Butler v. Sukhoi Co., 579 F.3d 1307, 1314 (11th Cir. 2009); Connecticut Bank of 
Commerce v. Republic of Congo, 309 F.3d 240, 260 n.10 (5th Cir. 2002), cert, denied, 544 U.S. 
962 (2005). That is particularly so because Section 1610(a) establishes that immunity from 
execution is broader than immunity from suit. A foreign state's assets may thus be immune even 
though the state has already been held liable for the plaintiffs' claims. 

The execution immunity codified in the FSIA also reflects comity and reciprocity 
concerns, see Peterson, 627 F.3d at 1127-1128; cf. National City Bank ofN.Y. v. Republic of 
China, 348 U.S. 356, 362 (1955), both of which are implicated by discovery in aid of execution. 
This Court has long recognized that "[t] he judicial seizure" of a foreign state's property "may be 
regarded as an affront to its dignity and may . . . affect our relations with it" at least to the same 
extent as subjecting a foreign state to suit. Republic of Philippines v. Pimentel, 553 U.S. 851, 866 
(2008) (internal quotation marks omitted; brackets in original); see Peterson, 627 F.3d at 1127 
("These policy considerations apply more strongly in the context of immunity from execution."); 
Connecticut Bank of Commerce, 309 F.3d at 255-256. Compelling a foreign state to produce 
extensive material in discovery concerning its assets similarly may impose significant burdens 
and impugn the state's dignity, and may have implications for the United States' foreign 
relations. 

Such discovery may also have reciprocal consequences for the treatment of the United 
States in foreign courts. The United States maintains extensive overseas holdings as part of its 
worldwide diplomatic and security missions. Because "some foreign states base their sovereign 
immunity decisions on reciprocity," Persinger v. Islamic Republic of Iran, 729 F.2d 835, 841 
(D.C. Cir.), cert, denied, 469 U.S. 881 (1984), a U.S. court's allowance of unduly sweeping 
discovery concerning a foreign state's assets may cause the United States to be subjected to 
similar treatment abroad. Cf . McCulloch v. Sociedad Nacional de Marineros de Honduras, 372 
U.S. 10, 21 (1963) (construing statute to avoid "invit[ing] retaliatory action from other nations"). 

2. The court of appeals therefore correctly held that when a plaintiff seeks discovery 
concerning the property of a foreign state, the district court should not grant unlimited discovery, 
but instead should permit discovery only insofar as it is consistent with the FSIA's presumption 
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of immunity and the comity and reciprocity concerns embodied therein. Pet. App. 23a, 32a. As 
the court correctly concluded, a district court should permit discovery "circumspectly and only to 
verify allegations of specific facts crucial to an immunity determination." Id. at 27a; EM Ltd., 
473F.3dat486. 

Petitioners contend (Pet. 10-13) that "[o]nce the plaintiff has overcome a foreign state's 
jurisdictional immunity from suit, *** the foreign state no longer has any statutory protection 
from the inconvenience of suit," Pet. 12 (internal quotation marks omitted), and as a result, in 
execution proceedings a judgment creditor may "obtain discovery regarding any nonprivileged 
matter that is relevant," Pet. 10 (quoting Fed. R. Civ. P. 26(b)(1)). That argument overlooks the 
fact that the FSIA expressly provides that even when a foreign state is subject to suit (because 
that suit falls within an exception to immunity under Sections 1605, 1605A, or 1607), its 
property remains presumptively immune from attachment or execution except as specifically 
provided in Sections 1610 and 1611. 28 U.S.C. 1609. Congress thus provided foreign states with 
an independent entitlement to be free of unreasonable burdens in connection with litigation to 
enforce judgments, even if they are subject to the court's jurisdiction — and to sometimes 
extensive discovery — for purposes of adjudicating the merits of the underlying suit. See 
Peterson, 627 F.3d at 1127-1128. 

The fact that immunity from execution under the FSIA is not jurisdictional, moreover, 
does not alter the statutory policy of protecting foreign states from undue burdens in litigating 
execution proceedings. Section 1609, like Section 1604, creates a presumption of immunity, 
thereby evidencing Congress's intent to protect foreign states from the burdens of litigation. See 
NML Capital, Ltd. v. Banco Central de la Republica Argentina, 652 F.3d 172, 193-194 (2d Cir. 
201 1). In addition, Section 1609 largely codified the pre-FSIA practice under which foreign-state 
property enjoyed absolute immunity from execution, even if the state had been held subject to 
suit, in recognition of the independent comity concerns raised by executing upon foreign- 
sovereign property. See Peterson, 627 F.3d at 1127-1128; Loomis v. Rogers, 254 F.2d 941, 943 
(D.C. Cir. 1958), cert, denied, 359 U.S. 928 (1959). Given that backdrop, and the fact that 
discovery in aid of execution may also raise comity concerns, there is no reason to think that 
Congress intended Section 1609 immunity to provide foreign states no protection from the 
burdens of litigating execution proceedings. See Peterson, 627 F.3d at 1127-1128. 

In arguing to the contrary, petitioners rely (Pet. 12) on Section 1606, which provides that 
once a plaintiff establishes that his claims fall within an exception to the foreign state's immunity 
from suit, the state "shall be liable in the same manner and to the same extent as a private 
individual under like circumstances." 28 U.S.C. 1606. But that provision addresses only liability; 
it does not speak to the immunity from execution established in Section 1609. See Pet. App. 28a. 
Even when a foreign state is found liable consistent with Section 1606, in order to enforce the 
judgment a plaintiff must demonstrate that the foreign state's property is not immune from 
execution. See Walters, 651 F.3d at 289. 



* * * * 
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d. Assets of foreign central banks 

Section 1611(b)(1) of the FSIA provides: 

Notwithstanding the provisions of section 1610 of this chapter, the property of a 
foreign state shall be immune from attachment from execution, if— (1) the 
property is that of a foreign central bank or monetary authority held for its own 
account, unless such bank or authority, or its parent foreign government, has 
explicitly waived its immunity from attachment in aid of execution, or from 
execution, notwithstanding any withdrawal of the waiver which the bank, 
authority or government may purport to effect except in accordance with the 
terms of the waiver. 

In May 2012, the United States filed a brief as amicus curiae in the U.S. Supreme Court 
opposing certiorari in a case in which the U.S. Court of Appeals for the Second Circuit 
construed § 1611 and held that funds of a foreign central bank are immune from 
attachment or execution without regard to whether the central bank is an alter ego of its 
parent government. For background on the opinion of the Second Circuit, see Digest 2007 
at 494-504. The Supreme Court denied certiorari. EM Ltd. v. Republic of Argentina, No. 11- 
604. The U.S. amicus brief is excerpted below (with footnotes omitted). 



* * * * 

A. The court of appeals correctly held that under Section 161 1(b)(1), the funds of a foreign 
central bank held for its own account are immune from attachment or execution without regard 
to whether the central bank is an alter ego of its parent government under Bancec. That 
conclusion is supported by the text, purpose, and legislative history of Section 1611(b)(1), as 
well as the historical context in which the provision was enacted. 

1. The text of Section 161 1(b)(1) does not make central bank independence a condition of 
immunity. ... On its face, Section 161 1(b)(1) renders central bank property immune whether or 
not the bank is independent: the provision does not mention the existence of any particular 
relationship between the central bank and its parent state. 

Section 161 1(b)(1) also makes clear that central-bank property is immune regardless of 
whether it could be deemed to be the property of the foreign state under an alter ego theory. The 
provision states that "the property of a foreign state shall be immune *** if *** the property is 
that of a foreign central bank or monetary authority held for its own account." Section 
161 1(b)(1) thus presupposes that the property "of a foreign central bank" might also be the 
property "of a foreign state" — a term that includes the parent foreign government itself, as well 
as the state's agencies and instrumentalities. 28 U.S.C. 1603(a). As a result, even if petitioners 
are correct that "alter egos share property ownership as well as legal identity" and a court could 
"properly regard [BCRA's] assets as [Argentina's] property," Reply Br. 6 (citation omitted), that 
conclusion would not suggest that the funds fall outside the immunity conferred by Section 
1611(b)(1). 

Section 161 l(b)(l)'s application to "monetary authorities]" as well as "central bank[s]" 
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reinforces the conclusion that immunity does not depend on the independence of the central 
bank. At the time of the FSIA's enactment, monetary functions were often performed by 
departments of the central government, rather than by independent agencies or instrumentalities. 
See Alex Cukierman, Central Bank Independence and Monetary Policymaking Institutions - 
Past, Present and Future, 24 Eur. J. Pol. Econ. 722, 722 (2008) (Cukierman); Pet. App. 35a. 
Section 161 1(b)(1)' s dual focus on central banks and monetary authorities thus indicates that 
Congress intended for immunity to apply based on the functions performed by the entity holding 
the property, rather than on the independence of that entity or its precise relationship to its parent 
foreign state. 

Section 161 l(b)(l)'s application "[notwithstanding the provisions of section 1610" is 
further evidence that Section 161 1(b)(1)' s application does not turn on the independence of the 
central bank. Section 1610 specifies the circumstances in which the property of a foreign state or 
that of its agencies and instrumentalities is subject to execution. The property of a foreign state 
may be executed upon as set forth in Section 1610(a), while the property of an agency or 
instrumentality is subject to execution in the circumstances set forth in Section 1610(b) in 
addition to those listed in Section 1610(a). Although, as petitioners contend (Pet. 17-19), the 
court of appeals erred to the extent it suggested that Section 1610(b) is the only subsection that 
governs the attachment of property of agencies and instrumentalities, Pet. App. 33a, the court's 
larger point stands. Congress demonstrated in Section 1610 that it is capable of distinguishing 
between the property of a foreign state and that of foreign instrumentalities. Had Congress 
intended to limit Section 161 1(b)(1) to independent central banks, it would not have obscured 
that limitation by referring generally to the entirety of Section 1610 — including its application to 
the property of the foreign state itself — or by referring to the property "of a foreign central bank" 
as the property "of a foreign state." 28 U.S.C. 161 1(b)(1). 

As the court of appeals recognized, Section 1611(b)(1) imposes only one prerequisite for 
immunity of central bank property: the property must be "held" for the central bank's "own 
account." Pet. App. 32a. That requirement limits immunity to funds "used or held in connection 
with central banking activities," rather than those "used solely to finance the commercial 
transactions of other entities or of foreign states." House Report 31. Central banks perform a 
number of sovereign monetary functions, including holding a foreign state's reserves, issuing 
currency, administering reserves in depository institutions, and setting monetary policy. See Paul 
L. Lee, Central Banks and Sovereign Immunity, 41 Colum. J. TransnatT L. 327, 352-353 (2003). 
Funds used for those purposes are immune from execution under Section 1611(b)(1). Pet. App. 
45a. 

Petitioners argue (Pet. 15-16) that assets "held for [the central bank's] own account," 28 
U.S.C. 161 1(b)(1) (emphasis added), are limited to those over which the central bank has 
exclusive ownership. That argument is refuted by Congress's express statement that the property 
may be both that of the central bank and that of the foreign state itself. Ibid. And to the extent 
that petitioners contend that the funds must be used only to further the independent interests of 
the central bank, rather than the broader interests of its parent foreign government, the court of 
appeals correctly rejected that argument. Pet. App. 40a-42a. A central bank implements 
monetary policy for the benefit of the foreign state as a whole, and it is unclear what standards a 
court would employ to distinguish between a central bank's "own" interests and those of its 
parent state for these purposes. Id. at 42a. 

2. Construing Section 161 1(b)(1) to require only that the property in question be held for 
the central bank's own account, regardless of the central bank's degree of independence from its 
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parent foreign state, furthers the provision's purposes. Many central banks maintain extensive 
portions of their countries' reserves in the United States in dollar-denominated assets, and 
Congress was concerned that permitting attachment and execution against those assets could 
discourage "deposit of foreign funds in the United States." House Report 31. In addition, because 
foreign reserves are, in a general sense, the property of the foreign state, and because central 
banks and their parent states may use the property for core sovereign monetary functions, 
permitting execution "could cause significant foreign relations problems." Ibid. These concerns 
are implicated whenever a plaintiff attempts to execute against central-bank property used for 
sovereign purposes, regardless of the central bank's degree of independence from its parent 
government. 

Petitioners' view, moreover, would undermine the certainty and predictability fostered by 
Section 161 1(b)(1) by rendering immunity contingent on a court's post hoc finding that the 
central bank was sufficiently independent from its parent government at the relevant time. The 
outcome of the alter-ego analysis may be difficult for foreign central banks to predict — a concern 
that is aptly illustrated by this case, as the district court incorrectly viewed certain customary 
central banking practices as evidence that BCRA functioned as Argentina's alter ego. 
. . .Construing Section 161 1(b)(1) to turn on central-bank independence could therefore prompt 
foreign governments to withdraw their reserves from the United States, which in turn would have 
an adverse impact on the United States economy and financial system. 

3. The FSIA's legislative history reinforces the conclusion that Section 1611(b)(1) does 
not require central bank independence or distinguish between the property of the central bank 
and its parent government. The House Report, in discussing Section 161 1(b)(1), explains that its 
purpose is to protect "funds of a foreign central bank *** deposited in the United States," 
because "execution against the reserves of foreign states" could have adverse consequences for 
the United States. House Report 31 (emphasis added). By referring to foreign reserves as both 
the property "of a foreign state" and the funds "of a foreign central bank," Congress confirmed 
its understanding that assets could be regarded as central-bank property even though they also 
constitute the property of the foreign state. 

That understanding was shared by the State Department. In 1973, the House of 
Representatives considered a provision materially indistinguishable from Section 1611(b)(1) in 
an unenacted predecessor to the FSIA. H.R. 3493, 93d Cong., 1st Sess. § 1. State Department 
Acting Legal Adviser Charles Brower testified that the purpose of the provision was to prevent 
attachment or execution against the "property of foreign states, even if [the property] relate[s] to 
the commercial activities of a foreign state and would otherwise come within the scope of 1610." 
Immunities of Foreign States: Hearing on H.R. 3493 Before the Subcomm. on Claims and 
Governmental Relations of the H. Comm. on the Judiciary, 93d Cong., 1st Sess. 25 (1973) 
(emphasis added). 

Indeed, shortly before enactment of the FSIA, the State Department had recognized the 
immunity of foreign reserve assets that, though they were held by a central bank, were under the 
direction and control of the foreign state. See 1973 Dig. of U.S. Prac. Int'l Law 227-228 
(describing July 24, 1973, letter from Acting Legal Adviser to Department of Justice, requesting 
the filing of a suggestion of immunity in Battery Steamship Corp. v. Republic ofViet-Nam, No. 
C-72-1440 (N.D. Cal.)). The State Department explained that the plaintiff sought to attach funds 
that were "deposited to the account" of the "central bank of Viet-Nam." Id. at 227. Because the 
funds "represent[ed] foreign exchange reserves of the Republic of Viet-Nam" and were used by 
the Republic to pay its debts to other governments, the State Department concluded that the 
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funds were used "for the performance of the functions of the National Bank of Viet-Nam as a 
central bank," and "[accordingly" recognized "the claim of the Republic of Viet-Nam for 
immunity of the funds of the [central bank] of Viet-Nam *** from attachment." Ibid. The Acting 
Legal Adviser also indicated that the State Department's determination was consistent with 
Section 161 l(b)(l)'s unenacted predecessor, which was pending before Congress at the time. 

4. Finally, the "alter ego" inquiry proposed by petitioners is particularly anomalous in 
light of "the historical backdrop against which the FSIA was passed." Pet. App. 35a. At the time 
of the FSIA's enactment, "most central banks in the world functioned as departments of 
ministries of finance," ibid. — and such departments were generally not completely independent 
from the government itself. See id. at 35a-37a; Cukierman 722. When Congress passed the FSIA, 
therefore, "it had no reason to believe that foreign central banks and monetary authorities would 
be independent of their parent states." Pet. App. 35a. 

B. As petitioners acknowledge (Pet. 20, 22), the court of appeals' decision does not 
conflict with any decision of this Court or any other court of appeals. 

Petitioners contend, however, that the decision warrants further review because it will 
"accord unintended and unjustifiable protection to the assets of malfeasant sovereigns and *** 
inject enormous uncertainty into" the FSIA. Pet. 22. Petitioners are incorrect. Rather than 
departing from settled principles, the court of appeals confirmed the State Department's 
understanding that central-bank property used for central banking functions is entitled to 
immunity. See pp. 13-14, supra; see also Ernest T. Patrikis, Foreign Central Bank Property: 
Immunity from Attachment in the United States, 1982 U. 111. L. Rev. 265, 272, 286 (1982). 
Indeed, petitioners have not identified any instance in which property held by a country's central 
bank and used for central banking functions has been subject to execution or attachment to 
satisfy a judgment against a foreign state. In light of this tradition of according broad immunity 
to central-bank property, petitioners' assertion that the court of appeals' decision will have 
adverse effects is wholly speculative. 

H. A FOREIGN STATE'S WAIVER OF IMMUNITY FOR FOREIGN-STATE 
PROPERTY DOES NOT WAIVE THE IMMUNITY OF CENTRAL-BANK FUNDS UNDER 
SECTION 1611(b)(1) 

A. The court of appeals also correctly held that a general waiver of immunity by a foreign 
state does not waive immunity for funds held by its central bank and used for central banking 
activities. Under Section 161 1(b)(1), the property of a foreign central bank or monetary authority 
held for its own account is immune from execution or attachment "unless such bank or authority, 
or its parent foreign government, has explicitly waived its immunity." 28 U.S.C. 1611(b)(1). As 
the court of appeals recognized, although Argentina had waived its right to assert immunity "for 
[Argentina] or any of its revenues, assets or property," Argentina has never explicitly waived the 
immunity of BCRA's property. See Pet. App. 48a. Petitioners do not contend otherwise. See Pet. 
24. Rather, they argue that the district court's alter-ego finding necessitates that Argentina's 
waiver of its immunity be imputed to BCRA's property. Pet. 24-25. Petitioners are incorrect. 

Section 1611(b)(1) expressly contemplates that a "parent foreign government" may waive 
the immunity of its central bank's property, but the provision requires that the waiver be 
"explicit[]." 28 U.S.C. 1611(b)(1). That requirement distinguishes Section 1611(b)(1) from the 
FSIA's provisions governing waiver of immunity from jurisdiction and from post-judgment 
attachment and execution against sovereign property. Those provisions permit a foreign state to 
waive immunity implicitly, such as by appearing in an action without asserting immunity. See 28 
U.S.C. 1605(a)(1); 28 U.S.C. 1610(a)(1); House Report 18. Thus, in the context of immunity 
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under Sections 1605(a)(1) and 1610(a)(1), a foreign sovereign faces the possibility that a court 
may conclude that the state's conduct should be retrospectively interpreted as an implicit waiver 
of immunity. 

By contrast, Section 161 l(b)(l)'s requirement of an explicit waiver reflects Congress's 
conclusion that in the context of central-bank assets used for central banking functions, 
uncertainty about the possibility of being held to have implicitly waived immunity could 
discourage foreign states from placing their reserves in the United States and result in adverse 
foreign relations consequences. See House Report 31 ("If execution could be levied on such 
funds without an explicit waiver, deposit of foreign funds in the United States might be 
discouraged."). Petitioners' argument that immunity for central-bank funds should be deemed to 
have been waived based on a judicial finding that the bank is not sufficiently independent is 
therefore inconsistent with both the textual requirement that the waiver for such funds be explicit 
and the congressional purpose of protecting the certainty surrounding sovereign central-bank 
transactions in the United States. 

Petitioners argue, however, that Bancec, supra, requires a court to "impute a sovereign's 
waiver of immunity with respect to execution of judgments to its alter ego instrumentalities." 
Pet. 25. Petitioners rely on Bancec's statement that when "a corporate entity is so extensively 
controlled by its owner that a relationship of principal and agent is created . . . one may be held 
liable for the actions of the other." Pet. 24 (quoting Bancec, 462 U.S. at 629) (emphasis in 
petition). Bancec has no bearing on the adequacy of a waiver under Section 161 1(b)(1). In 
Bancec, this Court held that the separate juridical status of Bancec, a foreign state instrumentality 
that had brought an action against Citibank, should not be given effect. After filing its complaint, 
Bancec was dissolved, making the Republic of Cuba "the real beneficiary" of the action. 462 
U.S. at 632-633. The Court held that Citibank could set off the value of assets seized by the 
Republic of Cuba against its claimed liability to Bancec because it would be unjust to allow the 
Republic of Cuba to invoke the separate juridical status of Bancec to avoid "answering for the 
seizure of Citibank's assets." Id. at 632. The Bancec Court's conclusion that in certain 
circumstances "equitable principles" may justify holding a state instrumentality liable for the 
actions taken by its parent government does not imply anything about the circumstances in which 
a parent government's waiver of its own immunity should be imputed to an agency or 
instrumentality. Nor, in particular, does Bancec suggest that Section 161 l(b)(l)'s requirement of 
an explicit waiver could be satisfied by the existence of alter-ego situations. 

B. The court of appeals' waiver holding does not conflict with the decision of any other 
court of appeals. The decisions on which petitioners rely (Pet. 24-31) do not concern Section 
161 1(b)(1) or a foreign central bank or monetary authority. Rather, to the extent those decisions 
suggest that one foreign sovereign entity's waiver may bind its alter egos, they concern waivers 
under Sections 1605(a)(1) or 1610(a)(1), which permit implicit waivers. They are therefore 
inapposite here. See, e.g., S & Davis Int'l, Inc. v. Republic of Yemen, 218 F.3d 1292, 1298-1301 
(1 1th Cir. 2000) (considering whether an instrumentality had "implicitly" waived the foreign 
state's immunity under Section 1605(a)(1) by agreeing to arbitrate, and concluding that no 
waiver occurred); Chuidian v. Philippine Nat' I Bank, 912F.2d 1095, 1103-1105 (9th Cir. 1990) 
(holding that one instrumentality could not implicitly waive the immunity from suit of a 
"juridically separate" instrumentality, without considering whether the outcome would change if 
the entities were not juridically separate), abrogated on other grounds, Samantar v. Yousuf, 130 
S. Ct. 2278 (2010); Hercaire Int'l, Inc. v. Argentina, 821 F.2d 559, 564 (11th Cir. 1987) (stating 
that the scope of a waiver of immunity for purposes of Section 1610(a)(1) and (b)(1) turned on 
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an instrumentality's "separate juridical existence," but finding that entities were independent). 

In any event, because the question whether Argentina's waiver of its own immunity is 
sufficient to waive the immunity of funds held by BCRA is governed by Section 161 1(b)(1), this 
case does not present a vehicle to consider more generally when a foreign state's waiver of 
immunity can be imputed to its instrumentality for purposes of the FSIA's other waiver 
provisions. Nor does this case present an occasion to consider the situations in which commercial 
activity by an agency or instrumentality that has been determined to be an "alter ego" of the 
foreign state may be "imputed to the sovereign" itself (Pet. 28). 

* * * * 



e. Injunctive relief under the FSIA: NML Capital v. Argentina 

In April 2012, the United States filed a brief as amicus curiae in the U.S. Court of Appeals for 
the Second Circuit in support of reversal of the district court's order enjoining Argentina 
from making payments on certain debt instruments without also making payments to the 
plaintiffs. Plaintiffs in the case are "holdout creditors" who rejected an offer to exchange 
their bonds for new instruments as part of Argentina's restructuring of its debt. NML Capital 
Ltd. et al. v. Argentina, No. 12-105 (2d. Cir. 2012). The section of the brief discussing the 
impropriety of the district court's injunction under the FSIA appears below. The brief in its 
entirety is available at www. state. qov/s/l/c8183. h tm . 



* * * * 

The injunctive relief ordered by the district court must be considered against the backdrop of the 
statutory scheme established in the FSIA. The FSIA sets out the "sole, comprehensive scheme" 
for obtaining and enforcing a judgment against a foreign state in a civil case in the U.S. courts. 
Af-Cap, Inc. v. Republic of Congo, 462 F.3d 417, 428 (5th Cir. 2006); see also Argentine 
Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 433 (1989); Foreign Sovereign 
Immunities Act of 1976, House Report No. 94-1487, 5 U.S.C.A.A.N. 6604, 6610 (Sept. 9, 1976) 
[hereinafter H.R. 94-1487] (the FSIA "prescribes . . . [the] circumstances under which 
attachment and execution may be obtained against the property of foreign states to satisfy a 
judgment"). Under the FSIA, a foreign state is immune from jurisdiction except as immunity is 
removed by statute, 28 U.S.C. § 1604, and foreign state-owned property is "immune from 
attachment arrest and execution except as provided in" 28 U.S.C. §§ 1610 and 1611, 28 U.S.C. 
§ 1609. Accordingly, the FSIA does not provide for plenary enforcement of the orders of U.S. 
courts, but instead cabins courts' enforcement authority to those mechanisms set forth in the 
statute. M§§ 1609-1611. 

The FSIA's presumption of enforcement immunity contains exceptions for foreign state 
property located "in the United States" that is "used for a commercial activity in the United 
States" and that meets one of seven other requirements, 28 U.S.C. § 1610(a). Sovereign property 
located outside of the United States plainly falls outside the court's enforcement authority. See, 
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e.g., Walters v. Industrial and Comm. Bank of China, Ltd., 651 F.3d 280, 288-89 (2d Cir. 2011) 
(noting that "special protection [is] afforded to the property of a foreign sovereign" under the 
FSIA because the judicial seizure of sovereign property is viewed as a greater affront to 
sovereignty than the exercise of jurisdiction over a state by itself); Walters v. People's 
Republic of China, 672 F. Supp. 2d 573, 574 (S.D.N.Y. 2009) (citing cases). "The FSIA did not 
purport to authorize execution against a foreign state's property . . . wherever that property is 
located around the world." Autotech, 499 F.3d at 750. 

The FSIA's carefully circumscribed limits on the judiciary's exercise of jurisdiction over 
sovereigns and foreign state property reflect a deliberate policy choice on the part of Congress. 
As Congress recognized at the time it enacted the FSIA, "enforcement [of] judgments against 
foreign state property remains a somewhat controversial subject in international law." H.R. 94- 
1487, 5 U.S.C. A.A.N, at 6626. The judicial seizure of the property of a foreign state may well 
"be regarded as 'an affront to its dignity and may . . . affect our relations with it.' " Republic of 
Philippines v. Pimentel, 128 S. Ct. 2180, 2190 (2008). Accordingly, the provisions of the FSIA 
allowing execution against foreign state property impose limits on the extraterritorial exercise of 
jurisdiction by U.S. courts. See, e.g.,Af-Cap, Inc. v. Chevron Overseas (Congo) Ltd., 475 F.3d 
1080, 1088-89 (9th Cir. 2007). 

According to Argentina, "the Republic makes its payments on the restructured debt 
outside the United States when it transfers the necessary funds to a trustee." Arg. Br. at 50. If 
plaintiffs were to reduce their claims to money judgment, they would be prevented from seeking 
to attach the funds utilized to pay the exchange bonds under the FSIA's strictures on 
enforcement of judgments, as the funds at issue are located outside the United States. 
Presumably in an effort to avoid these restrictions, plaintiffs-appellees chose instead to move for 
equitable relief that purports to constrain Argentina's use of such property. 

A court may issue an injunction against a sovereign only if it is "clearly appropriate." 
H.R. 94-1487, 5 U.S.C.A.A.N. at 6621. An injunction restraining a sovereign's use of property 
that the FSIA expressly provides is immune from execution is inconsistent with the structure of 
the FSIA and thus not "clearly appropriate." 

Although the injunctions at issue here do not formally effectuate a transfer of property 
interests, the February 23 Orders have the practical effect of requiring Argentina to transfer 
funds amounting to the balance of principal and interest owed to plaintiffs-appellees on the next 
occasion that it makes a payment on the exchange bonds. Courts are not permitted to achieve by 
injunction what they are prohibited from doing in the exercise of their limited execution 
authority under the FSIA. See S&S Machinery Co. v. Masinexportimport, 706 F.2d 411,418 (2d 
Cir. 1983). 

In S&S Machinery Co., this Court considered the propriety of an injunction that 
restrained the use of assets that were immune from attachment under the FSIA. The Court 
squarely rejected the notion that a district court's jurisdiction over a foreign state permitted it to 
restrain the use of sovereign property that was not itself subject to the court's jurisdiction: 
[S]uch [an injunction] could only have resulted in the disingenuous flouting of the 
FSIA ban on prejudgment attachment of assets belonging to a 'foreign state'. . . . 
The FSIA would become meaningless if courts could eviscerate its protections 
merely by denominating their restraints as injunctions against the negotiation or 
use of property rather than as attachments of that property. We hold that courts in 
this context may not grant, by injunction, relief which they may not provide by 
attachment. 
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Id. at 418; see also Weston Compagnie de Finance et D'Investissement, S.A. v. Republic del 
Ecuador, 823 F. Supp. 1106, 1115-16 (S.D.N.Y. 1993) (denying injunction that directed 
sovereign to return funds that had passed through New York but were now located abroad). 

Courts have repeatedly resisted creditors' attempts to evade the restrictions on 
enforcement set forth in the FSIA, even if creditors frame the collection method as an exercise of 
jurisdiction over the sovereign, rather than the sovereign's property. For example, in Peterson 
v. Islamic Republic of Iran, 627 F.3d 1 1 17 (9th Cir. 2010), the Ninth Circuit rejected a creditor's 
argument that the court's exercise of in personam jurisdiction over a sovereign provided it with 
authority to enter an order requiring the sovereign to assign foreign state assets located outside 
the United States, and hence immune from execution under the FSIA, to the creditor. Id. at 
1 130-32 ("The FSIA does not provide methods for the enforcement of judgments against foreign 
states, only that those judgments may not be enforced by resort to immune property."); see also 
Philippine Export and Foreign Loan Guarantee Corp. v. Chuidian, 218 Cal. App. 3d 1058, 
1094, 1099-100 (Cal. Ct. App. 1990) (rejecting argument that assignment order applying to 
assets worldwide would be "a valid exercise of the court's personal jurisdiction" over state 
instrumentality, because such an order would "ignore a longstanding immunity under 
international law and under the FSIA," and give the creditor what he could not achieve "through 
ordinary creditors' remedies, namely, execution upon foreign property"); cf. Walters, 651 F.3d 
at 288-89 ("[T]he FSIA's provisions governing jurisdictional immunity, on the one hand, and 
execution immunity, on the other, operate independently."). 

To the extent that plaintiffs-appellees rely upon section 1606 as the basis for the district 
court's authority to enter the injunctions, this argument is unavailing. Section 1606 establishes 
that, with respect to a claim for which a state is not entitled to immunity, "the foreign state shall 
be liable in the same manner and to the same extent as a private individual under like 
circumstances." 28 U.S.C. § 1606. Yet section 1606 concerns "the scope of liability, [not] the 
scope of execution. Although [a state] may be found liable in the same manner as any other 
private defendant, the options for executing a judgment remain limited." Rubin v. Islamic 
Republic of Iran, 637 F.3d 783 (7 th Cir. 2011) (rejecting argument that section 1606 provides 
authority to subject sovereign to broad discovery orders in aid of execution of judgment). 
Accordingly, section 1606 does not expand upon the enforcement remedies that are available 
against a sovereign defendant. See Mangattu v. M/V Ibn Hayyan, 35 F.3d 205, 209 (5th Cir. 
1994). Nor is it even clear that a U.S. court would have the authority to issue such a broad 
injunction — which also purports to bind nonparties in Argentina — against a private party. 

In sum, parties cannot avoid the limitations deliberately imposed by Congress on judicial 
execution authority and expand the scope of remedies available to them in an action against a 
sovereign simply by refraining from asking the court to reduce their claims to judgment. There is 
no indication in the statutory text or history that Congress intended for litigants to be able to 
sidestep sections 1609-1611 by seeking an injunction that restrains the sovereign's use of 
immune assets until a judgment is satisfied, rather than an order of execution against those same 
assets. 



* * * * 
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On October 26, 2012, the court of appeals issued its decision, affirming the decision of the 
district court. Argentina then filed a motion for rehearing en banc and the United States 
filed a brief in support of rehearing on December 28, 2012. The portion of the U.S. brief in 
support of rehearing discussing the FSIA appears below, with footnotes omitted. 



* * * * 

The panel further erred in affirming the extraordinary injunctive relief entered by the district 
court. That relief contravenes the FSIA, which sets out the exclusive means of obtaining 
jurisdiction over a foreign state and enforcing judgments against it in U.S. courts. Argentine 
Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1989). Even when a court has 
jurisdiction to enter a judgment against a foreign state, injunctive relief can be enforced only if 
consistent with the FSIA provisions governing immunity from attachment, execution, or arrest, 
28 U.S.C. §§ 1609-1611. S&SMach. Co. v. Masinexportimport, 706 F.2d 411, 418 (2d Cir. 
1983). Here, although the district court has properly exercised jurisdiction over Argentina, the 
injunction affirmed by the panel constrains Argentina's use and disposition of sovereign property 
that is immune from execution. That result improperly circumvents the careful limits on 
execution established by Congress. See Letelier v. Republic of Chile, 748 F.2d 790, 798-99 (2d 
Cir. 1984). 

This ruling conflicts with S&S, 706 F.2d at 418, which held that courts may not grant, 
"by injunction, relief which they may not provide by attachment" under the FSIA. The panel 
reasoned that the injunction did not implicate § 1609 because it did not "transfer . . . dominion or 
control over sovereign property to the court." Slip op. 25. But that formalistic interpretation 
would permit courts to "eviscerate [the FSIA's] protections merely by denominating their 
restraints as injunctions against the . . . use of property rather than as attachments of that 
property." S&S, 706 F.2d at 418. "[T]he principle behind the prohibition against attachments 
should apply broadly," Stephens v. Nat'l Distillers & Chem. Corp., 69 F.3d 1226, 1230 (2d Cir. 
1996), particularly as Congress enacted the FSIA against a background practice in which 
sovereign property was absolutely immune, Letelier, 748 F.2d at 799. When judicial action 
constrains a foreign state's use of its property, § 1609's protections apply. See Af-Cap Inc. v. 
Chevron Overseas (Congo) Ltd., 475 F.3d 1080 (9th Cir. 2007) (garnishment action); Walker 
Int'l Holdings Ltd. v. Republic of Congo, 395 F.3d 229 (5th Cir. 2004) (same); Af-Cap Inc. v. 
Republic of Congo, 383 F.3d 361 (5th Cir. 2004) (same). 

That Argentina's dominion over its property was constrained is demonstrated by the 
panel's own logic. The Court stated that Argentina could comply with the injunction by paying 
"all amounts owed to its exchange bondholders" and all to the holdouts, or by making partial 
payments to both, slip op. 25; but in each case Argentina would be compelled to use sovereign 
funds in a particular way. Similarly, if Argentina decides not to pay the holdouts, it is 
constrained in its use of funds with which it would pay the exchange bondholders. Either way, 
Argentina is compelled to do something in particular with its immune property. 

Finally, U.S. foreign relations may be harmed by a holding constraining a foreign state's 
use of its property outside the United States, particularly such property inside the foreign state's 
territory. As explained more fully in the government's prior amicus brief, such an order could 
have adverse consequences for the treatment of U.S. property under principles of reciprocity. 
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The laws of many foreign nations do not permit a court to enter an injunction against a foreign 
state; those foreign states may expect the United States to extend them the same consideration. 
Although the United States' position regarding foreign policy implications of particular exercises 
of jurisdiction should be accorded deference by the courts, see, e.g., Whiteman v. Dorotheum 
GmbH & Co., 431 F.3d 57, 69-74 (2d Cir. 2005); Af-Cap Inc. v. Republic of Congo, 462 F.3d 
417, 428 n.8 (5th Cir. 2006), especially with respect to the extraordinary equitable relief of an 
injunction against a foreign sovereign, the panel here did not even address the government's 
position. 

* * * * 



3. Availability of contempt sanctions 

On August 29, 2012, the United States filed an additional statement of interest in Chabad v. 
Russian Federation, No. l:05-cv-01548-RCL (D.D.C.). The United States had previously filed a 
statement of interest in the case in 2011 pertaining to the applicability of the Immunity 
from Seizure Act, 22 U.S.C. § 2459. See Digest 2011 at 445-47. The U.S. statement of 
interest filed in 2012, at the request of the court, opposes the plaintiff's motion for 
contempt sanctions against the Russian Federation for its failure to comply with the court's 
order to surrender a collection of religious books, manuscripts and other materials. Excerpts 
below (with footnotes and citations to the record omitted) discuss the impropriety of 
contempt sanctions, both under the FSIA and based on U.S. foreign policy interests. The 
statement of interest is available in full at www.state.qov/s/l/c8183.htm. 



* * *■ * 

I. The Imposition of Civil Contempt Sanctions for Failure to Comply with an Order to 
Transfer Tangible Property in the Possession of a Foreign State within that State's 
Own Territory Would Be Inconsistent with the Foreign Sovereign Immunities Act 

This Court's default judgment finding an expropriation of Chabad' s property in violation of 
international law included an order directing Russia to surrender tangible property that is in 
Russia's possession and that is located within Russia's own borders. Chabad now seeks the 
imposition of continuing monetary contempt sanctions for Russia's failure to implement that 
order. The Foreign Sovereign Immunities Act does not authorize the Court to award relief in this 
form. This Court, like the D.C. Circuit, has held that, pursuant to 28 U.S.C. § 1605(a)(3), Russia 
is not immune from this suit, (see Chabad, 528 F.3d at 943-48.) It does not necessarily 
follow, however, that the FSIA permits the Court to provide the enforcement remedy that 
Chabad has requested. "The FSIA sets forth 'the sole and exclusive standards to be used' to 
resolve all sovereign immunity issues raised in federal and state courts." Arriba Ltd. v. Petroleos 
Mexicanos, 962 F.2d 528, 532 (5th Cir. 1992) (quoting H.R. Rep. No. 94-1487, 94th Cong. 2d 
Sess. 12 (1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6610). Moreover, "the FSIA's provisions 
governing jurisdictional immunity, on the one hand, and execution immunity, on the other, 
operate independently." Walters v. Indus. & Comm' I Bank of China, 651 F.3d 280, 288 (2nd Cir. 
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201 1). In other words, "a waiver of immunity from suit does not imply a waiver of immunity 
from attachment of property, and a waiver of immunity from attachment of property does not 
imply a waiver of immunity from suit." Id. (internal quotation omitted). 

The FSIA affords execution immunity for property held by a sovereign that sweeps more 
broadly than the jurisdictional immunity that the Act affords to the sovereign on the underlying 
claim itself. This is the result of a deliberate policy choice on the part of Congress. Congress 
recognized that, "at the time the FSIA was passed, the international community viewed 
execution against a foreign state's property as a greater affront to its sovereignty than merely 
permitting jurisdiction over the merits of an action." Conn. Bank of Commerce v. Republic of 
Congo, 309 F.3d 240, 255-56 (5th Cir. 2002). "Prior to the enactment of the FSIA, the United 
States gave absolute immunity to foreign sovereigns from the execution of judgments. This rule 
required plaintiffs who successfully obtained a judgment against a foreign sovereign to rely on 
voluntary repayment by that State." Autotech Technologies LP v. Integral Res. & Dev. Corp., 
499 F.3d 737, 749 (7th Cir. 2007); see also De Letelier v. Republic of Chile, 748 F.2d 790, 799 
(2d Cir. 1984) (noting that pre-FSIA practice "left the availability of execution totally up to the 
debtor state"). The FSIA "codified this practice by establishing a general principle of immunity 
for foreign sovereigns from execution of judgments," subject to certain limited exceptions. 
Autotech, 499 F.3d at 749. The result is a statute "that explicitly contemplates that a court may 
have jurisdiction over an action against a foreign state and yet be unable to enforce its judgment 
unless the foreign state holds certain kinds of property subject to execution." FG Hemisphere 
Assocs., LLC v. Democratic Republic of Congo, 637 F.3d 373, 377 (D.C. Cir. 2011). 

The FSIA's exceptions from execution immunity apply only to a foreign state's "property 
in the United States," and even that property is subject to execution only in carefully 
circumscribed and extremely limited circumstances. 28 U.S.C. § 1610(a). Accordingly, "the 
FSIA did not purport to authorize execution against a foreign sovereign's property, or that of its 
instrumentality, wherever that property is located around the world. We would need some hint 
from Congress before we felt justified in adopting such a breathtaking assertion of extraterritorial 
jurisdiction." Autotech, 499 F.3d at 750. See also Peterson v. Islamic Republic of Iran, 627 F.3d 
1117, 1130 (9th Cir. 2010); Walker Int' I Holdings Ltd. v. Republic of Congo, 395 F.3d 229, 234 
(5th Cir. 2004). 

The relief that Chabad has requested would require the Court to assert just such 
extraterritorial jurisdiction over tangible property possessed by Russia in Russian territory. 
Rather than following the carefully crafted enforcement scheme set forth in the FSIA, see 28 
U.S.C. §§ 1609-1611, Chabad is urging an alternative framework in which the Court would first 
issue a specific performance order for property overseas and then enforce that order through 
contempt proceedings. Such an approach is not consistent with the limited provisions for 
execution on property set forth in the FSIA. Congress took great care in the drafting of these 
provisions, recognizing that "enforcement [of] judgments against foreign state property remains 
a somewhat controversial subject in international law," H.R. Rep. No. 94-1487, at 27, and that 
the judicial seizure of the property of a foreign state may well "be regarded as an affront to its 
dignity and may affect our relations with it." Republic of Philippines v. Pimentel, 553 U.S. 851, 
866 (2008) (internal quotation and ellipses omitted). 

The FSIA, thus, does not authorize this Court to enforce an expropriation finding through 
an order threatening sanctions against Russia for failure to surrender property that Russia holds 
on its own territory. To be sure, neither this Court's order directing the entry of a default 
judgment nor the proposed order for contempt sanctions is denominated as an order of 
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attachment or execution on property. But the substance of the order, not its form, controls here. 
Under the FSIA, courts "may not grant, by injunction, relief which they may not provide by 
attachment," for the obvious reason that "[t]he FSIA would become meaningless" if the 
denomination of an order controlled over its substance. S&S Machinery Co. v. 
Masinexportimport, 706 F.2d 411, 418 (2d Cir. 1983). In substance, the relief that Chabad seeks 
would have the Court direct Russia, under penalty of contempt sanctions, to surrender to Chabad 
property that Russia holds on its own territory. Other courts faced with similar efforts to evade 
the FSIA's carefully delineated enforcement scheme have declined to do so. See Peterson, 627 
F.3d at 1130-32 (9th Cir. 2010) (finding foreign sovereign's assets held abroad to be immune 
from execution, despite creditor's argument that in personam jurisdiction over the sovereign 
provided the court authority to order sovereign to assign its assets abroad to the creditor); 
Philippine Export & Foreign L. Guar. Corp.v. Chuidian, 218 Cal. App. 3d 1058, 1094, 1099 
(Cal. Ct. App. 1990) (rejecting argument that assignment order applying to assets worldwide 
would be "a valid exercise of the court's personal jurisdiction" over state instrumentality, 
because it would "ignore a long-standing immunity of international law and under the FSIA"). 
This Court, likewise, should decline the invitation to depart from the FSIA's scheme for 
attachment immunity specified in Sections 1609 through 1611. 

The United States acknowledges that this Court's task has been made more difficult as a 
result of Russia's withdrawal from this litigation, as well as Russia's failure to respond to this 
Court' s show cause order. However, a foreign sovereign does not waive the legal protections for 
its property under the FSIA by failing to appear in litigation at the enforcement stage, whether or 
not it has participated with respect to issue of jurisdiction. As noted above, the exceptions to 
immunity for attachment of foreign state property operate independently of the exceptions to 
jurisdictional immunity. See, e.g., Mangattu v M/V Ibn Hayyan, 35 F.3d 205, 209 (5th Cir. 
1994). 

Consistent with the foregoing, the FSIA specifies that property in the possession of a 
foreign sovereign "shall be immune" from execution absent an exception to immunity specified 
in the Act itself. 28 U.S.C. § 1609 (emphasis added). "It follows from this language that the 
immunity does not depend on the foreign state's appearance in the case. The immunity inheres in 
the property itself, and the court must address it regardless of whether the foreign state appears 
and asserts it." Rubin v. Islamic Republic of Iran, 637 F.3d 783, 799 (7th Cir. 2011). This result 
is confirmed by 28 U.S.C. § 1610(c), which requires that a defaulting foreign state be provided 
adequate notice before an attachment order under either Section 1610(a) or (b) may take effect. 
"This provision makes it clear that even when the foreign state fails to appear in the execution 
proceeding, the court must determine that the property sought to be attached is excepted from 
immunity under § 1610(a) or (b) before it can order attachment or execution." Rubin, 637 F.3d at 
800. Moreover, 28 U.S.C. § 1610(a)(1) describes the circumstances in which a foreign sovereign 
may waive the immunity from execution of its "property in the United States"; the statute, 
however, "does not recognize a sovereign's failure to appear as a waiver of sovereign 
immunity." Walters, 651 F.3d at 292. Even where a foreign sovereign completely waives its 
immunity from execution, moreover, a United States court still may only execute against 
property of the foreign sovereign that is in the United States. See Conn. Bank of Commerce, 309 
F.3dat247. 

The FSIA, then, does not authorize this Court to issue contempt sanctions for a foreign 
sovereign's failure to comply with an order to surrender tangible property that the sovereign 
holds in its own territory. The D.C. Circuit's decision in FG Hemisphere Associates does not 
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counsel otherwise. To be sure, the D.C. Circuit held in that case that a district court has the 
authority under the FSIA to issue a contempt sanction against a foreign sovereign. See FG 
Hemisphere Assocs., 637 F.3d at 379. That case dealt with non-compliance with a discovery 
order, and did not hold that contempt sanctions are mandatory, or permissible, in every case 
arising under the FSIA. Rather, it dealt with the limited question whether the inherent authority 
of a federal court to impose contempt sanctions had been entirely displaced by the FSIA. The 
court of appeals answered that question in the negative, but emphasized the narrowness of its 
holding. See id. at 380 ("We hold today only that the FSIA does not abrogate a court's inherent 
power to impose contempt sanctions on a foreign sovereign, and that the district court did not 
abuse its discretion in doing so here."). In this case, by contrast, Chabad asks the Court not 
simply to utilize its contempt power, but to create an alternative enforcement scheme that 
conflicts with the carefully defined, and limited, system of remedies authorized under the FSIA. 
Because Russia is not subject to such remedies under the FSIA, the Court should not award the 
sanctions that Chabad requests. See id. at 379 (noting "serious[]" concern that would arise from a 
contempt sanction for violation of an order that would be overbroad under the FSIA, but 
declining to consider issue for the first time in the court of appeals). 

II. Even if the Proposed Order of Civil Contempt Sanctions Were Lawfully Available, 
the Court Should Exercise Its Discretion Not to Issue Such an Order, so as to Avoid 
Damage to the Foreign Policy Interests of the United 

The United States believes that this Court was correct to exercise caution before issuing 
an order of civil contempt sanctions, in light of "the serious impact such an order could have on 
the foreign policy interests of the United States." The United States believes that such an order 
would risk damage to significant foreign policy interests, without achieving its intended purpose. 
Of course, the imposition of civil contempt sanctions is a matter of equitable discretion for the 
district court, where such sanctions are lawfully available, see, e.g., Broderick v. Donaldson, 437 
F.3d 1226, 1234 (D.C. Cir. 2006), and a court should consider the public interest in deciding 
whether to award equitable relief, see, e.g., Sottera, Inc. v. FDA, 627 F.3d 891, 893 (D.C. Cir. 
2010). In this case, even if the court had the authority to impose the proposed sanctions, it 
nonetheless should exercise its discretion to refrain from doing so in order to avoid damage to 
foreign policy interests of the United States, including the United States' interest in promoting 
resolution of the dispute between Chabad and Russia over the Collection. 

As previously noted, Congress took care when it enacted the FSIA to adhere to 
international norms regarding the scope of a court's authority to execute judgments against 
foreign sovereigns. See H.R. Rep. No. 94-1487, at 27. Those international norms also counsel 
against the imposition of civil contempt sanctions here. Although there is a growing acceptance 
in modern international law that a foreign state's immunity from a forum state's enforcement 
jurisdiction is no longer absolute, it remains clear that, absent the consent of the defendant state, 
the limitations on that immunity do not extend to property outside the territory of the forum state. 
See Hazel Fox, The Law of State Immunity 600-601, 626-627 (2d ed. 2008). Indeed, to the 
United States' knowledge, judicial efforts by one state to enforce an expropriation judgment 
directly against property held by another state within the latter state's territory would be entirely 
without precedent internationally. 

An order by one state's courts that purports to dispose of tangible property held by 
another state in the latter state's territory is particularly problematic. Such an order would likely 
be viewed as a departure from accepted rules of public international law, even by those countries 
that do recognize some limitations on a sovereign's otherwise absolute immunity from 
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execution. Indeed, prevailing international practice generally excludes orders of specific 
performance against a sovereign altogether, as well as sanctions for refusal to comply with such 
orders. The imposition of civil contempt sanctions against Russia for its failure to comply with a 
United States court's order to take specific actions regarding tangible property within Russia's 
own territory would be so far removed from these international norms that any foreign 
government would oppose it. Such an order would risk significant criticism from the 
international community, and would likely be resisted in this or other cases involving foreign 
sovereigns. 

Moreover, to the extent that the imposition of sanctions might be relied upon as a 
precedent elsewhere, such an order would undermine the United States' own interest in avoiding 
similar measures being imposed against it. For example, "some foreign states base their 
sovereign immunity decisions on reciprocity," and accordingly a United States court's decision 
to compel a foreign sovereign to surrender property that that sovereign holds in its own territory 
could "subject the United States to suits abroad" in like circumstances. Persinger v. Islamic 
Republic of Iran, 729 F.2d 835, 841 (D.C. Cir. 1984). The United States has a strong interest in 
ensuring that foreign courts do not assume the power to compel specific performance as to 
property held by the United States, particularly as to property that the United States holds within 
its own territory. In the limited circumstances in which any party has attempted to seek a specific 
performance order against the United States in a foreign court, the United States has consistently 
relied on its sovereign immunity to resist those efforts. 

In addition, the United States holds an interest in the amicable resolution of the dispute 
between Chabad and Russia concerning the Collection. As we have noted, the United States has 
engaged in high-level diplomatic efforts with Russia to secure the transfer of the Collection. It 
remains committed to continuing these efforts which, as is often the case with diplomacy, require 
perseverance and consistency. It is the United States' judgment that the imposition of the 
requested civil contempt sanctions against Russia would be counter-productive to these efforts, 
as well as for related issues such as the continuing Russian embargo on art loans to the United 
States. 

The inevitable accumulation of monetary contempt sanctions would also only serve to 
create an enduring new obstacle to resolving the dispute. These "sensitive diplomatic 
considerations" counsel against the imposition of civil contempt sanctions here. FG Hemisphere 
Assocs., 637 F.3d at 380 (noting that deference would be provided to the United States' views of 
its foreign policy concerns where those views are "reasonably and specifically explained" to a 
district court). Accordingly, the United States requests that the Court exercise its discretion so as 
not to impose civil contempt sanctions against Russia under the circumstances presented here. 

* * * * 



B. IMMUNITY OF FOREIGN OFFICIALS 
1. Overview 

In 2010, the U.S. Supreme Court held in Samantar v. Yousuf that the FSIA does not govern 
the immunity of foreign officials. See Digest 2010 at 397-428 for a discussion of Samantar, 
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including the amicus brief filed by the United States and the Supreme Court's opinion. The 
cases discussed below involve the consideration of foreign official immunity post-Sam a ntar. 

2. Samantar 

As discussed in Digest 2011 at 338-44, the United States submitted a statement of interest 
in the district court and an amicus brief in the appeals court following remand from the U.S. 
Supreme Court in 2011. The U.S. filings conveyed the determination that the defendant, a 
former Somali official, is not immune from this suit and that the case should be allowed to 
proceed. On November 2, 2012, the U.S. Court of Appeals for the Fourth Circuit issued its 
opinion affirming the district court's denial of defendant's motion to dismiss but concluding 
that, under international and domestic law, officials from other countries are not entitled to 
foreign official immunity for alleged jus cogens violations, even if the acts were performed 
in the defendant's official capacity. It gave substantial, but not controlling weight, to the 
U.S. statement of interest. Yousufv. Samantar, 699 F.3d 763 (4 th Cir. 2012).* Excerpts from 
the appellate court's opinion appear below. 



* * * * 



... [Consistent with the Executive's constitutionally delegated powers and the historical practice 
of the courts, we conclude that the State Department's pronouncement as to head-of-state 
immunity is entitled to absolute deference. The State Department has never recognized Samantar 
as the head of state for Somalia; indeed, the State Department does not recognize the Transitional 
Federal Government or any other entity as the official government of Somalia, from which 
immunity would derive in the first place. The district court properly deferred to the State 
Department's position that Samantar be denied head-of-state immunity. 

Unlike head-of-state immunity and other status-based immunities, there is no equivalent 
constitutional basis suggesting that the views of the Executive Branch control questions of 
foreign official immunity. Such cases do not involve any act of recognition for which the 
Executive Branch is constitutionally empowered; rather, they simply involve matters about the 
scope of defendant's official duties. 

This is not to say, however, that the Executive Branch has no role to play in such suits. 
These immunity decisions turn upon principles of customary international law and foreign 
policy, areas in which the courts respect, but do not automatically follow, the views of the 
Executive Branch. . . . With respect to foreign official immunity, the Executive Branch still 
informs the court about the diplomatic effect of the court's exercising jurisdiction over claims 
against an official of a foreign state, and the Executive Branch may urge the court to grant or 
deny official-act immunity based on such considerations. . . . 

In sum, we give absolute deference to the State Department's position on status-based 
immunity doctrines such as head-of-state immunity. The State Department's determination 



* Editor's note: In 2013, Samantar filed a petition for certiorari, seeking review of his case by the 
U.S. Supreme Court. 
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regarding conduct-based immunity, by contrast, is not controlling, but it carries substantial 
weight in our analysis of the issue. 

* * * * 

We turn to the remaining question of whether Samantar is entitled to foreign official 
immunity under the common law. In considering the contours of foreign official immunity, we 
must draw from the relevant principles found in both international and domestic immunity law, 
as well as the experience and judgment of the State Department, to which we give considerable, 
but not controlling, weight. 

* * * * 

. . .We conclude that, under international and domestic law, officials from other countries 
are not entitled to foreign official immunity for jus cogens violations, even if the acts were 
performed in the defendant's official capacity. 

Moreover, we find Congress's enactment of the TVPA, and the policies it reflects, to be 
both instructive and consistent with our view of the common law regarding these aspects of jus 
cogens. Plaintiffs asserted claims against Samantar under the TVPA which authorizes a civil 
cause of action against "[a]n individual who, under actual or apparent authority, or color of law, 
of any foreign nation ... subjects an individual to torture" or "extrajudicial killing." Pub.L. 102- 
256, § 2(a), 28 U.S.C. 1350 note. "The TVPA thus recognizes explicitly what was perhaps 
implicit in the Act of 1789 — that the law of nations is incorporated into the law of the United 
States and that a violation of the international law of human rights is (at least with regard to 
torture) ipso facto a violation of U.S. domestic law." Wiwa v. Royal Dutch Petroleum Co., 226 
F.3d 88, 105 (2d Cir.2000). Thus, in enacting the TVPA, Congress essentially created an express 
private right of action for individuals victimized by torture and extrajudicial killing that 
constitute violations of jus cogens norms. See S.Rep. No. 102-249, at 8 (1991) ("[B]ecause no 
state officially condones torture or extrajudicial killings, few such acts, if any, would fall under 
the rubric of 'official actions' taken in the course of an official's duties."). 



* * * * 

In its SOI, the State Department submitted a suggestion of non-immunity. The SOI 
highlighted the fact that Samantar "is a former official of a state with no currently recognized 
government to request immunity on his behalf or to take a position as to "whether the acts in 
question were taken in an official capacity." J. A. 71. Noting that "[t]he immunity protecting 
foreign officials for their official acts ultimately belongs to the sovereign rather than the 
official," JA. 71, the government reasoned that Samantar should not be afforded immunity "[i]n 
the absence of a recognized government ... to assert or waive [Samantar's] immunity," JA. 73. 
The second major basis for the State Department's view that Samantar was not entitled to 
immunity was Samantar's status as a permanent legal resident. According to the SOI, "U.S. 
residents like Samantar who enjoy the protections of U.S. law ordinarily should be subject to the 
jurisdiction of the courts, particularly when sued by U.S. residents" or naturalized citizens such 
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as two of the plaintiffs. J. A. 71. 

Both of these factors add substantial weight in favor of denying immunity. Because the 
State Department has not officially recognized a Somali government, the court does not face the 
usual risk of offending a foreign nation by exercising jurisdiction over the plaintiffs' claims. 
Likewise, as a permanent legal resident, Samantar has a binding tie to the United States and its 
court system. 

Because this case involves acts that violated jus cogens norms, including torture, 
extrajudicial killings and prolonged arbitrary imprisonment of politically and ethnically 
disfavored groups, we conclude that Samantar is not entitled to conduct-based official immunity 
under the common law, which in this area incorporates international law. Moreover, the SOI has 
supplied us with additional reasons to support this conclusion. Thus, we affirm the district 
court's denial of Samantar' s motion to dismiss based on foreign official immunity. 



* * * * 

3. Ahmed v. Magan 

In 2011, the United States submitted a statement of interest conveying its determination of 
non-immunity in another case involving a former Somali official. Ahmed v. Magan, No. 10- 
342. See Digest 2011 at 344. The district court subsequently denied the defendant's motion 
to dismiss the case on November 7, 2011, finding that Magan was not immune from suit. 
On November 20, 2012, the district court granted plaintiff's unopposed motion for partial 
summary judgment, concluding that the defendant was liable for the detention and torture 
of plaintiff pursuant to the TVPA and the ATS. 

4. Giraldo v. Drummond: Immunity from providing testimony 

As discussed in Digest 2011 at 346-49, the plaintiffs in Giraldo v. Drummond appealed the 
decision of the U.S. District Court for the District of Columbia in 2011 that denied their 
motion to compel testimony of the former president of Colombia, Alvaro Uribe. The United 
States had submitted a statement of interest and suggestion of immunity in the district 
court. On August 3, 2012, the United States filed its brief as amicus curiae on appeal of the 
case to the U.S. Court of Appeals for the District of Columbia Circuit. The U.S. amicus brief 
in support of affirming the district court's decision, which is excerpted below (with 
footnotes and citations to the record omitted) and available in full at 
www.state.gov/s/l/c8183.htm, not only reiterated the arguments made in the suggestion of 
immunity but also addressed new arguments made by plaintiffs on appeal and identified 
one error in the district court's articulation of the scope of immunity. On October 23, 2012, 
the court of appeals affirmed the district court's decision in an unpublished judgment (not 
excerpted herein). Giraldo v. Drummond, No. 11-7118 (D.C. Cir. 2012). 



* * * * 
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JUDGMENT 

Upon consideration of the record from the United States District Court for the District of 
Columbia and the briefs and arguments of the parties, it is 

ORDERED AND ADJUDGED that the judgment of the District Court be affirmed. 

Appellants seek review of the District Court's ruling denying their motion to compel the 
testimony of Alvaro Uribe Velez, former President of Colombia. Finding no error in the District 
Court's decision, we affirm the judgment from which this appeal was taken for the reasons stated 
by the District Court. We need not decide whether a factual record supporting claims of illegal 
acts or jus cogens violations could ever lead to a different result. In this case, the District Court 
correctly held that the plaintiffs' mere allegations were insufficient to defeat former President 
Uribe's immunity. Giraldo v. Drummond Co., Inc., 808 F. Supp. 2d 247, 251 (D.D.C. 2011). 

A. Under Supreme Court Precedent, the State Department's Foreign Official 

Immunity Determinations Are Controlling and Are Not Subject to Review. 

The district court correctly deferred to the State Department's determination that former 
President Uribe is immune from compulsory testimony relating to acts taken or information 
obtained in his official capacity as a government official, taking into account the relevant 
principles of customary international law accepted by the Executive Branch in the exercise of its 
constitutional authority over foreign affairs. Except where otherwise prescribed by statute, courts 
have deferred to State Department determinations of foreign sovereign immunity, recognizing 
that to do otherwise could undermine the Executive Branch's conduct of foreign relations. 

Prior to the enactment of the Foreign Sovereign Immunities Act in 1976, courts deferred 
to State Department determinations concerning the immunity of foreign states as well as foreign 
officials. See Samantar, 130 S. Ct. at 2284. Following the decision in The Schooner Exchange v. 
McFaddon, 11 U.S. (7 Cranch.) 116 (1812), which first recognized the doctrine of foreign 
sovereign immunity, "a two-step procedure developed for resolving a foreign state's claim of 
sovereign immunity." Samantar, 130 S. Ct. at 2284 (citing Republic of Mexico v. Hoffman, 324 
U.S. 30, 34-36 (1945); Ex parte Peru, 318 U.S. 578, 587-89 (1943); Compania Espanola de 
Navegacion Maritima, S.A. v. The Navemar, 303 U. S. 68, 74-75 (1938)). 

Under this regime, a foreign state sued in the United States could request a "suggestion of 
immunity" from the State Department. Ibid, (quotation marks omitted). If the State Department 
accepted the request and filed a suggestion of immunity, the district court "surrendered its 
jurisdiction." Ibid. If the State Department took no position in the suit, "a district court had 
authority to decide for itself whether all the requisites for such immunity existed," applying "the 
established policy of the [State Department]." Ibid, (quotation marks omitted) (alteration in 
original). The Court explained that, "[although cases involving individual foreign officials as 
defendants were rare, the same two-step procedure was typically followed when a foreign 
official asserted immunity." Id. at 2284-85 (citing cases). 

The FSIA "supersede[d] the common-law regime for claims against foreign states." Id. at 
2292. With respect to claims against "a foreign state or its political subdivisions, agencies, or 
instrumentalities," the FSIA "transfers primary responsibility for immunity determinations from 
the Executive to the Judicial Branch." Altmann, 541 U.S. at 691 (quotation marks omitted). 

The Supreme Court in Samantar concluded that the FSIA did not also transfer primary 
responsibility to the Judicial Branch for determining the immunity of foreign officials. The Court 
declared that "nothing in the statute's origin or aims * * * indicate[s] that Congress similarly 
wanted to codify the law of foreign official immunity." 130 S. Ct. at 2292. Accordingly, the 
Court could discern "no reason to believe that Congress saw as a problem, or wanted to 
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eliminate, the State Department's role in determinations regarding individual official immunity." 
Id. at 2291. The Court explained that "[t]he immunity of officials simply was not the particular 
problem to which Congress was responding when it enacted the FSIA." Ibid. It thus concluded 
that the FSIA did not bar suit against the defendant, and remanded to allow the district court to 
consider whether he "may be entitled to head of state immunity, or any other immunity, under 
the common law." Id. at 2290 n.15. 

In making determinations of foreign official immunity, courts therefore apply the 
longstanding framework that was not displaced by the FSIA. Under that framework, the 
separation of powers requires courts to defer to the State Department' s determination of foreign 
sovereign and foreign official immunity. As the Seventh Circuit observed in Wei Ye, "[i]t is a 
guiding principle in determining whether a court should [recognize a suggestion of immunity] in 
such cases, that the courts should not so act as to embarrass the executive arm in its conduct of 
foreign affairs * * * by assuming an antagonistic jurisdiction." 383 F.3d at 626 (quoting 
Hoffman, 324 U.S. at 35) (quotation marks omitted). 

In the absence of a controlling statute, the common law governing foreign sovereign and 
foreign official immunity is a "rule of substantive law" requiring courts to "accept and follow the 
executive determination" concerning a foreign official's immunity from suit. Hoffman, 324 U.S. 
at 36; see Spacil v. Crowe, 489 F.2d 614, 619 (5th Cir. 1974) ("When the executive branch has 
determined that the interests of the nation are best served by granting a foreign sovereign 
immunity from suit in our courts, there are compelling reasons to defer to that judgment without 
question."). Because the FSIA does not apply to foreign officials, the decision concerning the 
immunity of foreign officials "remains vested where it was prior to 1976 — with the Executive 
Branch." Wei Ye, 383 F.3d at 625; see also United States v. Noriega, 117 F.3d 1206, 1212 (11th 
Cir. 1997) (Because the FSIA does not govern head-of-state immunity, "head-of-state immunity 
could attach in cases, such as this one, only pursuant to the principles and procedures outlined in 
The Schooner Exchange and its progeny."). 

B. Uribe Is Presumptively Immune from Compulsory Testimony, and Plaintiffs 

Have Given the State Department No Reason to Conclude Otherwise. 

The district court correctly denied plaintiffs' motion to compel Uribe' s testimony in light 
of the State Department's immunity determination, although some aspects of the court's decision 
are overly broad. 

1. As a general matter, under principles accepted by the Executive Branch, a former 
foreign official is entitled to immunity from suit based upon, or compelled testimony relating to, 
acts taken in an official capacity. Allegations relating to the official's exercise of the powers of 
office presumptively fall into that category. Where litigation involves a foreign official's 
exercise of the powers of his or her office, such as here, mere allegations of illegality are not 
sufficient to overcome the State Department's presumption that the alleged conduct was 
undertaken in an official capacity, giving rise to immunity under principles accepted by the 
Executive Branch. 

* * * * 

Here, plaintiffs' central claims involve Uribe' s alleged exercise of the powers of his 
office, and the Government of Colombia has asked the State Department to recognize Uribe' s 
immunity. The State Department accords a presumption of testimonial immunity to information 
relating to Uribe' s alleged actions exercising the powers of his office. Plaintiffs' allegations and 
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submissions have given the State Department no reason to conclude that Uribe should be 
compelled to testify. 

The gravamen of plaintiffs' initial district court filing was that Uribe could provide 
relevant testimony concerning alleged "illegal acts" by "the Government of Colombia" in 
"supporting, collaborating with, and covering up the criminal acts of the AUC." ... In response 
to filings by Uribe and the United States, plaintiffs added allegations of personal wrongdoing by 
Uribe. But those additional allegations did not change the focus of their request for information, 
which concerns conduct that Uribe allegedly took exercising the powers of his office. . . . 

In considering whether plaintiffs have offered any basis for concluding that Uribe should 
not be afforded testimonial immunity, the State Department's review has been informed by its 
own knowledge of circumstances in Colombia. State Department reports issued during the eight- 
year period of Uribe' s presidency recognized that President Uribe took significant steps to battle 
paramilitary groups, including the AUC. For example, in a report addressing Uribe's first year in 
office as president, the State Department explained that, "[u]nder President Uribe, the Colombian 
military, police, and intelligence forces scored significant victories in 2003 against the 
[Revolutionary Armed Forces of Columbia (FARC)], National Liberation Army (ELN), and 
United Self-Defense Forces of Colombia (AUC) terrorist groups." Department of State, Patterns 
of Global Terrorism 2003 at 73 (2004); .... The State Department made similar assessments 
throughout Uribe's tenure. 

Plaintiffs provided no reason for the State Department to conclude that Uribe did not, in 
fact, combat the AUC, and instead collaborated with that terrorist group. The materials plaintiffs 
filed in the district court contain assertions that are unsubstantiated, and, in some instances, the 
materials contradict plaintiffs' allegations. ... 

In short, plaintiffs seek information related to alleged acts taken by Uribe in the exercise 
of the powers of his offices. The Executive Branch recognizes a presumption of testimonial 
immunity regarding such information, and plaintiffs have provided the State Department with no 
reason to conclude otherwise. 

2. The scope of the immunity articulated in the district court' s order is broader than the 
immunity recognized by the State Department. As discussed above, the Executive Branch 
suggested Uribe's testimonial immunity insofar as plaintiffs sought information "(i) relating to 
acts taken in [Uribe's] official capacity as a government official; or (ii) obtained in his official 
capacity as a government official." However, language in the district court's opinion suggests 
that the State Department' s immunity determination extends more broadly to any attempt to 
depose Uribe "regarding his actions during his presidency," Giraldo, 808 F. Supp. 2d at 248, or 
during his time in other office, id. at 249. 

The Executive Branch's suggestion of immunity did not state that Uribe is immune from 
compelled testimony concerning any conduct that occurred during the time Uribe held 

government office An official may undertake purely private conduct — taking out a personal 

loan for example — during the official's time in office. Such conduct would not qualify as 
conduct undertaken in an official capacity, for which an official generally must exercise the 
powers of his or her office. Accordingly, the district court's decision is mistaken insofar as it 
suggests that any act by an official constitutes an act taken in an official capacity merely by 
virtue of the fact that the act occurred during the official's time in office. Cf, e.g., Giraldo, 808 
F. Supp. 2d 248-49; cf. also Uribe Br. 38-39 (defending district court order because the conduct 
at issue had some "temporal" connection to Uribe's public service). 
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However, the court's overly broad articulation of the scope of immunity does not cast 
doubt on its decision to deny plaintiffs' motion to compel Uribe's testimony. As explained 
above, plaintiffs have given the State Department no reason to overcome the presumption of 
immunity that Uribe enjoys from compelled testimony relating to alleged acts involving the 
exercise of the powers of his office. 

3. Plaintiffs appear to suggest that the Executive Branch lacks authority to determine the 
immunity of former foreign officials, and of foreign officials below the level of head of state, 
contentions for which they can provide no authority. A State Department determination of a 
foreign official's immunity is an exercise of the President's constitutional authority over foreign 
affairs. As the Supreme Court explained before the FSIA was enacted: 

[I]t is a guiding principle in determining whether a court should exercise or 
surrender its jurisdiction in [cases involving foreign sovereign immunity], that the 
courts should not so act as to embarrass the executive arm in its conduct of 
foreign affairs. In such cases the judicial department of this government follows 
the action of the political branch, and will not embarrass the latter by assuming an 
antagonistic jurisdiction. 
Hoffman, 324 U.S. at 35 (quotation marks omitted); see Spacil, 489 F.2d at 619 ("Separation-of- 
powers principles impel a reluctance in the judiciary to interfere with or embarrass the executive 
in its constitutional role as the nation's primary organ of international policy." (deferring to State 
Department suggestion of immunity)). 

Suits against foreign officials below the head of state can have serious implications for 
the Executive Branch's conduct of foreign affairs. And, as the Supreme Court noted in 
Samantar, courts historically have deferred to the State Department's immunity determinations 
for officials below the head of state. See 130 S. Ct. at 2290 (citing Greenspan v. Crosbie, No. 74 
Civ. 4734(GLG), 1976 WL 841 (S.D.N.Y., Nov. 23, 1976) (dismissing provincial officials from 
suit pursuant to State Department immunity determination)); see also, e.g., Opinion an Order, 
Ahmed v. Magan, No. 2:10-cv-342 (E.D. Va. Nov. 7, 2011) (denying motion to dismiss by 
former Chief of the National Security Service of Somalia Department of Investigations based on 
State Department determination that defendant is not immune from suit); Li Weixum v. Bo Xilai, 
568 F. Supp. 2d 35, 38-39 (D.D.C. 2008) (dismissing suit against Chinese Minister of 
Commerce based on State Department suggestion of immunity); Republic of Philippines v. 
Marcos, 665 F. Supp. 793, 798-800 (N.D. Calif. 1987) (quashing subpoena against Philippine 
Solicitor General based on State Department suggestion of immunity). 

Suits against former foreign officials also can adversely affect the nation's foreign 
relations interests. Under international law, a foreign official's immunity is not a personal right 
but is for the benefit of the foreign state. See, e.g., Arrest Warrant of 11 April 2000 (Dem. Rep. 
Congo v. Belgium), 2002 I.C.J. 3, <j[ 61 (Feb. 14). Suits against former foreign officials involving 
conduct taken in an official capacity thus remain of concern to foreign states even after the 
official leaves office, and foreign states expect the Executive Branch to suggest their former 
official's immunity in appropriate cases, as Colombia did here. Courts recognize the importance 
to our nation's foreign affairs of the Executive Branch's ability to suggest the immunity of 
former foreign officials and routinely defer to such determinations. See, e.g., Matar, 563 F.3d at 
14 (dismissing suit against former head of Israeli Security Agency based on State Department 
suggestion of immunity); Wei Ye, 383 F.3d at 625-27 (deferring to suggestion of immunity for 
former Chinese President Jiang Zemin, who left office during pendency of litigation). 
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* * * * 



On October 23, 2012, the court of appeals affirmed the district court's decision in an 
unpublished judgment, excerpted below. Giraldo v. Drummond, No. 11-7118 (D.C. Cir. 2012). 



* * * * 

JUDGMENT 

Upon consideration of the record from the United States District Court for the District of 
Columbia and the briefs and arguments of the parties, it is 

ORDERED AND ADJUDGED that the judgment of the District Court be affirmed. 

Appellants seek review of the District Court's ruling denying their motion to compel the 
testimony of Alvaro Uribe Velez, former President of Colombia. Finding no error in the District 
Court's decision, we affirm the judgment from which this appeal was taken for the reasons stated 
by the District Court. We need not decide whether a factual record supporting claims of illegal 
acts or jus cogens violations could ever lead to a different result. In this case, the District Court 
correctly held that the plaintiffs' mere allegations were insufficient to defeat former President 
Uribe's immunity. Giraldo v. Drummond Co., Inc., 808 F. Supp. 2d 247, 251 (D.D.C. 2011). 

* * * * 

5. Mumbai attacks 

As discussed in section A.l.b., supra, the United States submitted a statement of interest 
and suggestion of immunity in a case brought by relatives of victims of the Mumbai terrorist 
attacks. Rosenberg et al. v. Lashkar-e-Taiba et ai, Nos. 10-05381, 10-05382, 10-05448, 11- 
03893 (E.D. N.Y. 2012). The section of the U.S. brief conveying the State Department's 
determination of immunity for former directors general of the ISI appears below (with 
footnotes omitted). The full text of the brief, including as an exhibit a letter from Legal 
Adviser Harold H. Koh to the Department of Justice, is available at 
www.state.qov/s/l/c8183.htm . 



* * * * 



II. APPLYING PRINCIPLES OF FOREIGN OFFICIAL IMMUNITY, THE 
DEPARTMENT OF STATE HAS DETERMINED THAT FORMER DIRECTORS 
GENERAL PASHA AND TAJ ARE IMMUNE FROM SUIT 
A. Under Supreme Court Precedent, the Department of State's Foreign Official 
Immunity Determinations Are Controlling and Are Not Subject to Review 
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The conduct of the Nation's foreign affairs is committed to the political branches. As discussed 
above, prior to the enactment of the FSIA in 1976, courts deferred to the Department of State's 
determinations concerning the immunity of both foreign states and foreign officials. See 
Samantar, 130 S. Ct. at 2284. Although the FSIA displaced this procedure for claims against 
foreign states by "transfer[ring] primary responsibility for immunity determinations from the 
Executive to the Judicial Branch," Altmann, 541 U.S. at 691 (quotation marks omitted), the 
Supreme Court in Samantar concluded that the FSIA did not also transfer responsibility to the 
Judicial Branch for determining the immunity of foreign officials. The Court declared that 
"nothing in the statute's origin or aims . . . indicate[s] that Congress similarly wanted to codify 
the law of foreign official immunity." 130 S. Ct. at 2292. Accordingly, the Court could discern 
"no reason to believe that Congress saw as a problem, or wanted to eliminate, the Department of 
State's role in determinations regarding individual official immunity." Id. at 2291. The Court 
explained that "[t]he immunity of officials simply was not the particular problem to which 
Congress was responding when it enacted the FSIA." Id. It thus concluded that the FSIA did not 
bar suit against the defendant in that case and remanded to allow the district court to consider 
whether he "may be entitled to head of state immunity, or any other immunity, under the 
common law." Id. at 2290 n.15. 

In making determinations of foreign official immunity, courts therefore apply the 
longstanding two-step framework (discussed above) that was not displaced by the FSIA. As the 
Second Circuit has held, under that framework, the separation of powers requires courts to defer 
to the Executive Branch's determination regarding foreign official immunity. See Matar v. 
Dichter, 563 F.3d 9, 15 (2d Cir. 2009) ("Here, the Executive Branch has urged the courts to 
decline jurisdiction over appellants' suit, and under our traditional rule of deference to such 
Executive determinations, we do so."). For as the Seventh Circuit observed in Ye v. Zemin, "[i]t 
is a guiding principle in determining whether a court should [recognize a suggestion of 
immunity] in such cases, that the courts should not so act as to embarrass the executive arm in its 
conduct of foreign affairs ... by assuming an antagonistic jurisdiction." 383 F.3d 620, 626 (7 th 
Cir. 2004) (quoting Hoffman, 324 U.S. at 35) (quotation marks omitted). 

In the absence of a controlling statute, the common law governing foreign official 
immunity is a "rule of substantive law" requiring courts to "accept and follow the executive 
determination" concerning a foreign official's immunity from suit. Hoffman, 324 U.S. at 36; see 
Spacil v. Crowe, 489 F.2d 614, 619 (5th Cir. 1974) ("When the executive branch has determined 
that the interests of the nation are best served by granting a foreign sovereign immunity from suit 
in our courts, there are compelling reasons to defer to that judgment without question."). Because 
the FSIA does not apply to foreign officials, the decision concerning the immunity of foreign 
officials "remains vested where it was prior to 1976 — with the Executive Branch." Ye, 383 F.3d 
at 625. 

B. The Department of State Has Determined That Former Directors General Pasha 
and Taj Are Immune From This Suit 

As a general matter, under principles accepted by the Executive Branch, a former foreign 
official enjoys immunity from suit based upon acts taken in an official capacity. In making the 
official capacity determination, the Department of State considers a foreign government's 
request (if there is such a request) that the Department of State suggest the former official's 
immunity. 

Notwithstanding such a request, however, the Department of State could determine that a 
foreign official is not entitled to immunity. That would occur, for example, should the 
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Department of State conclude that the conduct alleged was not taken in an official capacity, as 
might be the case in a suit challenging a former official's purely private acts, such as personal 
financial dealings. In making that determination, it is for the Executive Branch, not the courts, to 
determine whether the conduct alleged was taken in a foreign official's official capacity. See 
Hoffman, 324 U.S. at 35 ("It is . . . not for the courts to deny an immunity which our government 
has seen fit to allow, or to allow an immunity on new grounds which the government has not 
seen fit to recognize."). 

Here, the Government of Pakistan has requested the Department of State to recognize the 
immunities of former Directors General Pasha and Taj. Upon consideration of this matter, and 
after a full review of the pleadings, the Department of State has determined that former Directors 
General Pasha and Taj are immune from suit in this case. See Exhibit 1 (Letter from Harold 
Hongju Koh, Legal Adviser, Department of State, to Stuart F. Delery, Principal Deputy Assistant 
Attorney General, Civil Division, Department of Justice, requesting that the United States 
suggest the immunity of former Directors General Pasha and Taj). The complaint contains 
largely unspecific and conclusory allegations against the Directors General, and relies centrally 
on plaintiffs' view that the ISI is not part of the Government of Pakistan. As explained above, 
that view is incorrect. By expressly challenging defendants Pasha's and Taj's exercise of their 
official powers as Directors General of the ISI, plaintiffs' claims challenge defendants Pasha's 
and Taj's exercise of their official powers as officials of the Government of Pakistan. The 
complaint expressly refers not to any private conduct by defendants, but only to Pasha's and 
Taj's actions as Directors General of the ISI, which as noted above, is a fundamental part of the 
Government of Pakistan. All of their allegations in the Complaint are bound up with plaintiffs' 
claims that the former Directors General were in full command and control of the ISI and 
allegedly acted entirely within that official capacity. The plaintiffs repeatedly assert that the 
former Directors General "exerted full command and control" over the ISI. Compl. \ 37, ECF 
No. 1 (No. 10-05381). On their face, acts of defendant foreign officials who are sued for 
exercising the powers of their office are treated as acts taken in an official capacity, and plaintiffs 
have provided no reason to question that determination. 

In making this immunity determination, the United States emphasizes that it expresses no 
view on the merits of plaintiffs' claims. The United States strongly condemns the terrorist attacks 
in Mumbai, and continues to believe that the Islamic Republic of Pakistan must take steps to 
dismantle Lashkar-e-Taiba and to support India's efforts to counter this terrorist threat. 



* * * * 

C. HEAD OF STATE IMMUNITY 
1. President Kagame of Rwanda 

In 2011, the United States submitted a suggestion of immunity for the sitting head of state 
of Rwanda, Paul Kagame, in the U.S. District Court for the Western District of Oklahoma. 
Habyarimana et al. v. Kagame et al., No. 10-437-W (W.D. Okla.). See Digest 2011 at 349-51. 
After the district court dismissed the case on the basis of the defendant's immunity, the 
plaintiffs appealed. On April 30, 2012, the United States submitted a brief as amicus curiae 
in the Court of Appeals for the Tenth Circuit in support of affirming the dismissal. 
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Habyarimana et al. v. Kagame, No. 11-6315 (10 Cir.). The U.S. amicus brief, excerpted 
below (with footnotes omitted), is available at www. state. gov/s/l/c8183. htm. On October 
10, 2012, the Court of Appeals issued its opinion, agreeing with the reasoning of the district 
court and affirming its dismissal of the case. Habyarimana et al. v. Kagame et al., 696 F.3d. 
1029 (10 th Cir. 2012).** 



* * * * 

The district court correctly deferred to the State Department's determination that President 
Kagame, as a sitting head of state, is immune from this suit in consideration of customary 
international law principles accepted by the Executive Branch in the exercise of its constitutional 
authority over foreign affairs. Except where otherwise prescribed by statute, courts have deferred 
to Executive Branch determinations of foreign sovereign immunity, recognizing that to do 
otherwise could undermine the Executive Branch's conduct of foreign affairs. 

Prior to the enactment of the Foreign Sovereign Immunities Act in 1976, courts deferred 
to Executive Branch determinations concerning the immunity of foreign states as well as foreign 
officials. See Samantar, 130 S. Ct. at 2284. Following the decision in The Schooner Exchange v. 
McFaddon, 11 U.S. (7 Cranch.) 116 (1812), which first recognized the doctrine of foreign 
sovereign immunity, "a two-step procedure developed for resolving a foreign state's claim of 
sovereign immunity." Samantar, 130 S. Ct. at 2284 (citing Hoffman, 324 U. S. at 34-36 (1945); 
Ex parte Peru, 318 U.S. 578, 587-589 (1943); Compania Espanola de Navegacion Maritima, 
S.A. v. The Navemar, 303 U. S. 68, 74-75 (1938)). A foreign state facing suit in the United States 
could request a "suggestion of immunity" from the State Department. Ibid, (quotation marks 
omitted). If the State Department accepted the request and filed a suggestion of immunity, the 
district court "surrendered its jurisdiction." Ibid. If the State Department took no position in the 
suit, "a district court had authority to decide for itself whether all the requisites for such 
immunity existed," applying "the established policy of the [State Department]." Ibid, (quotation 
marks omitted) (alteration in original). Samantar further explained that, "[although cases 
involving individual foreign officials as defendants were rare, the same two-step procedure was 
typically followed when a foreign official asserted immunity." Id. at 2284-85 (citing cases). 

The FSIA "supersede[d] the common-law regime for claims against foreign states[.]" Id. 
at 2292. With respect to claims against "a foreign state or its political subdivisions, agencies, or 
instrumentalities," the FSIA "transfers primary responsibility for immunity determinations from 
the Executive to the Judicial Branch." Altmann, 541 U.S. at 691 (quotation marks omitted). 
The Supreme Court in Samantar concluded that the FSIA did not similarly transfer primary 
responsibility to the Judicial Branch in determining the immunity of foreign officials. The Court 
declared that "nothing in the statute's origin or aims * * *indicate[s] that Congress similarly 
wanted to codify the law of foreign official immunity." 130 S. Ct. at 2292. Accordingly, the 
Court could discern "no reason to believe that Congress saw as a problem, or wanted to 
eliminate, the State Department's role in determinations regarding individual official immunity." 
Id. at 2291. The Court explained that "[t]he immunity of officials simply was not the particular 
problem to which Congress was responding when it enacted the FSIA." Id. at 2291. It thus 



" Editor's note: In 2013, plaintiffs filed a petition for certiorari, which the U.S. Supreme Court 
denied. 
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concluded that the FSIA did not bar suit against the defendant, and remanded to allow the district 
court to consider whether he "may be entitled to head of state immunity, or any other immunity, 
under the common law." Id. at 2290 n.15. 

In making determinations of foreign official immunity, courts therefore apply the 
longstanding framework that was not displaced by the FSIA. Under that prior framework, the 
separation of powers requires courts to defer to the State Department's determination of foreign 
sovereign and foreign official immunity. As the Seventh Circuit observed in Wei Ye, '"it is a 
guiding principle in determining whether a court should [recognize a suggestion of immunity] in 
such cases, that the courts should not so act as to embarrass the executive arm in its conduct of 
foreign affairs * * * by assuming an antagonistic jurisdiction.'" 383 F.3d at 626 (quoting 
Hoffman, 324 U.S. at 35). 

In the absence of a controlling statute, the common law governing foreign sovereign and 
foreign official immunity is a "rule of substantive law," and it requires courts to "accept and 
follow the executive determination" concerning a foreign official's immunity from suit. 
Hoffman, 324 U.S. at 36; see Spacil v. Crowe, 489 F.2d 614, 619 (5th Cir. 1974) ("When the 
executive branch has determined that the interests of the nation are best served by granting a 
foreign sovereign immunity from suit in our courts, there are compelling reasons to defer to that 
judgment without question."). "Because the FSIA does not apply to heads of states, the decision 
concerning the immunity of foreign heads of states remains vested where it was prior to 1976 — 
with the Executive Branch." Wei Ye, 383 F.3d at 625; see also United States v. Noriega, 117 
F.3d 1206, 1212 (11th Cir. 1997) (Because the FSIA does not govern head-of-state immunity, 
"head-of- state immunity could attach in cases, such as this one, only pursuant to the principles 
and procedures outlined in The Schooner Exchange and its progeny."). 

The suggestion of immunity in this case informed the district court that the State 
Department recognizes President Kagame's immunity from this suit. As the government's filing 
explained, the doctrine of head of state immunity is well recognized in customary international 
law. AA 94; see Arrest Warrant of 11 April 2000 (Dem. Rep. Congo v. Belgium), 2002 I.C.J. 3, 
20-21 (Feb. 14) (explaining that a head of state's "immunity] from jurisdiction in other States" 
is "firmly established"), available at http://www.icj-cij.org/docket/files/121/8126.pdf ; Satow's 
Guide to Diplomatic Practice 9 (Lord Gore-Booth ed., 5th ed. 1979) {Satow's Guide) (same). 

Under customary international law principles accepted by the Executive Branch, a sitting 
head of state's immunity is based on his status as the incumbent office holder, and it extends to 
all of his actions, whenever performed. Arrest Warrant of 11 Apr. 2000, 2002 I.C.J, at 21-22; 
Satow's Guide 9-10; see Doe v. Roman Catholic Diocese of Galveston-Houston, 408 F. Supp. 2d 
272 (S.D. Tex. 2005) (accepting Executive Branch's determination that incumbent Pope enjoyed 
head of state immunity for acts allegedly committed before he became head of state). 
Accordingly, "[n]o distinction can be drawn between acts performed * * * in an 'official' 
capacity, and those claimed to have been performed in a 'private capacity', or, for that matter, 
between acts performed before the person concerned assumed office * * * and acts committed 
during the period of office." Arrest Warrant of 11 Apr. 2000, 2002 I.C.J, at 22. 

The Executive Branch considered this principle of international law and determined that, 
"in light of his current status, President Kagame is entitled to immunity from" plaintiffs' suit. 
AA 96; see id. at 99. The State Department's determination is controlling. See Samantar, 130 S. 
Ct. at 2284, 2291. As the Seventh Circuit explained, "[t]he obligation of the Judicial Branch is 
clear — a determination by the Executive Branch that a foreign head of state is immune from 
suit is conclusive and a court must accept such a determination without reference to the 
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underlying claims of a plaintiff." Wei Ye, 383 F.3d at 626. In no case has a court ever subjected a 
sitting head of state to suit after the Executive Branch asserted the official's immunity. 

* * * * 

Plaintiffs' assertions that the State Department did not employ an appropriate process in 
making its immunity determination have no bearing on the Court' s inquiry in this case. See 
Appellants' Br. 23-26. No statute or regulation governs the State Department's consideration of 
a request for head of state immunity, and a court has no basis for reviewing either the United 
States' suggestion of immunity following that consideration or the State Department's decision- 
making process. ... 

Plaintiffs again misunderstand the article authored by the State Department's 
Legal Adviser, which noted that in a "Samantar-case," which involves a foreign official's 
conduct-based immunity, the State Department typically solicits information and offers to meet 
with the parties' counsel. See Koh, Foreign Official Immunity, 44 VAND. J. The process is 
designed to assist the State Department in understanding "the various factual issues that might be 
relevant," in making a conduct-based immunity determination. Id. at 1159. In contrast, head of 
state immunity is a status-based immunity, which can be "disposed of purely on status grounds," 
for which fact finding is unnecessary. Id. at 1155. Accordingly, where the dispositive question is 
whether the defendant is the sitting head of a foreign state, there is no need for the State 
Department to employ the process described in the Legal Adviser's article. 

The State Department employs this informal process only when it believes that additional 
inquiries would enhance its decision-making. Thus, even when the State Department considers a 
case of conduct-based immunity, further inquiries may not be profitable. Cases "differ 
considerably in complexity, in the degree to which Department officials are already familiar with 
the issues and the legal doctrines, and in the resources of the parties." Id. at 1 159-60. 

In sum, the district court properly deferred to the United States' suggestion of immunity, 
and plaintiffs' arguments to the contrary are insubstantial. 



* * * * 



2. President Rajapaksa of Sri Lanka 

a. Proceedings in U.S. district court in the District of Columbia 

On February 29, 2012, the U.S. district court for the District of Columbia issued its opinion in 
Manoharan v. Rajapaksa, No. 11-235, dismissing the case based on the immunity of the 
defendant, the sitting head of state of Sri Lanka. Plaintiffs sued President Rajapaksa under 
the Torture Victim Protection Act ("TVPA"), alleging that Rajapaksa authorized extrajudicial 
killings of their relatives. The United States had submitted a suggestion of immunity in the 
case on January 13, 2012, including as an exhibit a letter from Legal Adviser Koh to the 
Department of Justice requesting that the action be dismissed based on President 
Rajapaksa's immunity as the sitting head of state while in office. On February 13, 2012, the 
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United States submitted a reply to plantiffs' opposition to the U.S. suggestion of immunity. 
The U.S. suggestion of immunity, the letter from the Legal Adviser, and the U.S. reply are 
available at www.state.qov/s/l/c8183.htm . The court's opinion, excerpted below with 
footnotes omitted, adopted the U.S. suggestion of immunity and dismissed the case. 
Plaintiffs' appeal of the district court's dismissal was pending at the end of 2012. 



* * * * 

The United States submits that its determination that Defendant Rajapaksa is entitled to head of 
state immunity "is controlling and is not subject to judicial review." Sugg, of Imm. at 2. 
Plaintiffs contend that the plain text of the TVPA bars the application of head of state immunity 
to claims brought under the statute. As explained below, the Court agrees with the United States 
that the Court is bound by the State Department's Suggestion of Immunity, and after applying 
the proper canon of statutory construction, it is clear head of state immunity applies to claims 
brought under the TVPA. Lacking jurisdiction to proceed, the Court will dismiss the case. 

A. Foreign Sovereign Immunity and Suggestions of Individual Immunity 

The immunity of foreign sovereigns in United States courts is a common law doctrine 
recognized by the Supreme Court nearly two centuries ago. In Schooner Exchange v. McFaddon, 
7 Cranch 1 16 (1812), Chief Justice John Marshall "concluded that, while the jurisdiction of a 
nation within its own territory 'is susceptible of no limitation not imposed by itself,' the United 
States had impliedly waived jurisdiction over certain activities of foreign sovereigns." Verlinden 

B. V. v. Cent. Bank of Nigeria, 461 U.S. 480, 486 (1983) (quoting id. at 136). The decision in 
Schooner Exchange "came to be regarded as extending virtually absolute immunity to foreign 
sovereigns." Id. Following Schooner Exchange, courts employed a two-part procedure to 
determine whether a foreign sovereign or foreign official was immune from suit. As the Supreme 
Court explained: 

Under that procedure, the diplomatic representative of the sovereign could request a 
"suggestion of immunity" from the State Department. If the request was granted, the 
district court surrendered its jurisdiction. But "in the absence of recognition of the 
immunity by the Department of State," a district court "had authority to decide for itself 
whether all the requisites for such immunity existed.". . . Although cases involving 
individual foreign officials as defendants were rare, the same two-step procedure was 
typically followed when a foreign official asserted immunity. 

Samantar v. Yousuf 130 S.Ct. 2278, 2284-85 (2010) (quoting Ex parte Peru, 318 U.S. 578, 581, 
587-88 (1943)). 

Prior to 1952, the State Department generally suggested immunity in all actions brought 
against foreign sovereigns. Id. at 2285. In 1952, the State Department departed from this 
practice, and adopted a "restrictive" theory of foreign sovereign immunity, which limited 
immunity to "suits involving the foreign sovereign's public acts," but not "cases arising out of a 
foreign state's strictly commercial acts." Id. (quoting Verlinden, 461 U.S. at 487). However, the 
influence of political considerations led to inconsistent submission of suggestions of immunity 
under this "restrictive" theory. Id. To remedy the inconsistent application of foreign sovereign 
immunity by the State Department, Congress enacted the Foreign Sovereign Immunities Act 
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("FSIA") in 1976. Id. Until 2010, a majority of Circuits held that the FSIA governed not only 
foreign sovereign immunity, but also claims of immunity by individual officers of foreign states. 
Yousufv. Samantar, 552 F.3d 371, 378 (4th Cir. 2009) (collecting cases). In Samantar, the 
Supreme Court interpreted the FSIA to govern only the application of foreign sovereign 
immunity to foreign states, not foreign officials. 130 S.Ct. at 2292-93. Rather, the pre-FSIA 
common law regarding head of state and diplomatic immunities continues to govern whether, as 
in this case, an individual official from a foreign sovereign is entitled to immunity from suit. Id. 

In accordance with the post-Schooner Exchange procedure, the State Department filed a 
Suggestion of Immunity in this case, reflecting the State Department's determination that 
Defendant Rajapaksa is entitled to head of state immunity while in office. The State 
Department's Suggestion of Immunity is conclusive and not subject to judicial review. E.g., Ex 
parte Peru, 318 U.S. at 589-90 ("The certification and the request that the vessel be declared 
immune must be accepted by the courts as a conclusive determination by the political arm of the 
Government."); Ye v. Zemin, 383 F.3d 620, 625-27 (7th Cir. 2004) (holding courts must defer to 
the State Department's Suggestion of Immunity even in cases involving alleged violations of jus 
cogens norms). "The precedents are overwhelming. For more than 160 years American courts 
have consistently applied the doctrine of sovereign immunity when requested to do so by the 
executive branch." Spacil v. Crowe, 489 F.2d 614, 617 (5th Cir. 1974). "When, as here, the 
Executive has filed a Suggestion of Immunity as to a recognized head of a foreign state, the 
jurisdiction of the Judicial Branch immediately ceases." Doe I v. State of Israel, 400 F. Supp. 2d 
86, 111 (D.D.C. 2005); accord, id. ("When the Executive Branch concludes that a recognized 
leader of a foreign sovereign should be immune from the jurisdiction of American courts, that 
conclusion is determinative."); First Am. Corp. v. Al-Nahyan, 948 F. Supp. 1107, 1119 (D.D.C. 
1996) ("The United States has filed a Suggestion of Immunity on behalf of H.H. Sheikh Zayed, 
and courts of the United States are bound to accept such head of state determinations as 
conclusive."); Saltany v. Reagan, 702 F. Supp. 319, 320 (D.D.C. 1988) ("[T]he United States has 
suggested to the Court the immunity from its jurisdiction of Prime Minister Thatcher as the 
sitting head of government of a friendly foreign state. . . . The Court must accept [the suggestion] 
as conclusive.") rev'd in part on other grounds, 886 F.2d 438 (D.C. Cir. 1989). Although the 
Suggestion of Immunity is dispositive of the Court's jurisdiction, the Court briefly addresses 
Plaintiffs' argument that head of state immunity does not apply to claims brought under the 
TVPA. 

B. Torture Victim Protection Act 

Plaintiffs filed suit under the Torture Victim Protection Act of 1991 ("TVPA"), Pub. L. 
No. 102-256. Section 2(a) of the TVPA provides that 

An individual who, under actual or apparent authority, or color of law, of any foreign 
nation — 

(1) subjects an individual to torture shall, in a civil action, be liable for damages 
to that individual; or 

(2) subjects an individual to extrajudicial killing shall, in a civil action, be liable 
for damages to the individual's legal representative, or to any person who may be a 
claimant in an action for wrongful death. 

Plaintiffs contend that the plain text of the TVPA holds any individual, including sitting heads of 
state, liable for torture or extrajudicial killings, and that any suggestion of immunity in cases 
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such as this runs counter to the law. Pis.' Opp'n at 6-7. Plaintiffs posit that the TVPA should not 
be read to maintain the common law doctrine of head of state immunity "unless the result would 
be absurd or [] unreasonable in light of the statutory policy fashioned by Congress." Id. at 
6. 

Despite asserting that "[e]very relevant canon of statutory interpretation militates against 
the Executive's Suggestion of Immunity," Pis.' Opp'n at 5, Plaintiffs' argument neglects the 
canon of construction most relevant to interpretation of the TVPA. As the Supreme Court noted 
in Samantar, a statute "should be interpreted consistently with the common law," when the 
statute "clearly covers a field formerly governed by the common law." 130 S.Ct. at 2289; see 
also Astoria Fed. Sav. & LoanAss'n v. Solimino, 501 U.S. 104, 108 (1991) ("Congress is 
understood to legislate against a background of common-law [] principles."). In other words, 
"when a statute covers an issue previously governed by the common law, we interpret the statute 
with the presumption that Congress intended to retain the substance of the common law." 
Samantar, 130 S.Ct. 2289 n.13. "Thus, where a common-law principle is well established . . . the 
courts may take it as given that Congress has legislated with an expectation that the principle will 
apply except 'when a statutory purpose to the contrary is evident.'" Astoria, 501 U.S. at 
108. It is undisputed that head of state immunity is a well-established common law principle, see 
Pis.' Opp'n at 17, and according to Plaintiffs, the TVPA covers the issue of head of state 
immunity for extrajudicial killings, which is traditionally governed by the common law, id. at 7. 
Therefore, the relevant question for the Court is whether there is any evidence to suggest 
Congress did not intend to maintain the common law doctrine of head of state immunity when it 
enacted the TVPA. 

Framed this way, it is clear Congress intended to maintain head of state immunity to suit 
under the TVPA. The House Report accompanying the TVPA explicitly stated "nothing in the 
TVPA overrides the doctrines of diplomatic and head of state immunity." H.R. Rep. No. 102- 
367, at 5 (1991), reprinted in 1992 U.S.C.C.A.N. 84, 88; see also S. Rep. No. 102-249, at 8 
(1991) ("Nor should visiting heads of state be subject to suit under the TVPA."). The clear 
statutory purpose behind the TVPA was to maintain the common law doctrine of head of state 
immunity, not override it. To the extent Plaintiffs are correct that immunizing heads of state from 
liability under the TVPA runs contrary to the general purposes of the statute, that contradiction 
was recognized by Congress before the statute was enacted, and the Court is not in a position to 
remedy that contradiction. 

* * * * 
b. Proceedings on appeal to the District of Columbia Circuit 

As mentioned above, plaintiffs appealed the district court's decision to defer to the U.S. 
suggestion of immunity in Manoharan v. Rajapaksa, No. 12-5087. On November 8, 2012, 
the United States filed its amicus brief in support of affirmance in the U.S. Court of Appeals 
for the District of Columbia Circuit. The U.S. amicus brief, excerpted below (with footnotes 
and citations to the record omitted), is available in full at www. state. qov/s/l/c8183. htm . 



* * * * 
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The district court correctly deferred to the Executive Branch's determination that 
President Rajapaksa is immune from this suit as a sitting head of state. 

The Supreme Court has long recognized that Executive Branch determinations 
concerning foreign sovereign immunity are binding on the courts and not subject to review. See 
Republic of Mexico v. Hoffman, 324 U.S. 30, 34-36 (1945) ("It is * * * not for the courts to deny 
an immunity which our government has seen fit to allow."); see also Ex Parte Peru, 318 U.S. 
578, 587-89 (1943); Compania Espanola de Navegacion Maritima, S.A. v. The Navemar, 303 
U.S. 68, 74 (1938); The Schooner Exchange v. McFaddon, 11 U.S. (7 Cranch) 116, 146-47 
(1812). 

Courts of appeals have thus deferred to Executive Branch Suggestions of Immunity, 
including in suits against foreign heads of state. See, e.g, Habyarimana v. Kagame, 696 F.3d 
1029, _, slip op. at 6 (10th Cir. Oct. 10, 2012) ("We must accept the United States' suggestion 
that a foreign head of state is immune from suit * * * 'as a conclusive determination by the 
political arm of the Government * * * "') (quoting Ex Parte Peru, 318 U.S. at 589); Ye v. Zemin, 
383 F.3d 620, 625, 627 (7th Cir. 2004) ("[T]he Executive Branch's suggestion of immunity is 
conclusive and not subject to judicial inquiry. * * * We are no more free to ignore the Executive 
Branch's determination than we are free to ignore a legislative determination concerning a 
foreign state."); Southeastern Leasing Corp. v. Stern Dragger Belogorsk, 493 F.2d 1223, 1224 
(1st Cir. 1974) (rejecting argument that district court "erred * * * in accepting the executive 
suggestion of immunity without conducting an independent judicial inquiry"); Isbrandtsen 
Tankers, Inc. v. President of India, 446 F.2d 1198, 1201 (2d Cir. 1971) ("[0]nce the State 
Department has ruled in a matter of this nature, the judiciary will not interfere."); Rich v. 
Naviera Vacuba S.A., 295 F.2d 24, 26 (4th Cir. 1961) ("[W]e conclude that the certificate and 
grant of immunity issued by the Department of State should be accepted by the court without 
further inquiry."). As the Tenth Circuit recently stated, "'[t]he precedents are overwhelming.'" 

Habyarimana, 696 F.3d at , slip op. at 5 (quoting Spacil v. Crowe, 489 F.2d 614, 617 (5th Cir. 

1974)); see also Yousufw. Samantar, _ F.3d _, _, No. 11-1479, 2012 WL 5378056, at *7-*8 
(4th Cir. Nov. 2, 2012) (holding that court must give "absolute deference to the State 
Department's position on status-based immunity doctrines such as head-of-state immunity"). 
Indeed, we are not aware of any case in which a court has subjected a sitting head of state to suit 
after the Executive Branch issued a Suggestion of Immunity. See, e.g., Doe v. Roman Catholic 
Diocese of Galveston-Houston, 408 F. Supp. 2d 272 (S.D. Tex. 2005); Lafontant v. Aristide, 844 
F. Supp. 128 (E.D.N. Y. 1994); Kendall v. Saudi Arabia, 65 Adm. 885 (S.D.N.Y. 1965), reported 
in Sovereign Immunity Decisions of the Department of State, May 1952 to January 1977, 1977 
Digest of U.S. Practice in International Law app. 1017, 1053. 

B. The Torture Victim Protection Act does not displace this well-established rule. 

The district court correctly held that the Torture Victim Protection Act of 1991 
("TVPA"), Pub. L. No. 102-256, 106 Stat. 73 (28 U.S.C. § 1350 note), does not displace the 
well-established rule of deference to the Executive Branch's Suggestions of Immunity. The 
TVPA cause of action has no bearing on the Executive Branch's authority to make immunity 
determinations. 

Plaintiffs argue that the TVPA authorizes liability for "individual[s]" and makes no 
reference to limitations on liability created by other sources of law. Plaintiffs offer no basis for 
the assumption that Congress abrogated the traditional rule that courts must defer to the 
Executive Branch's Suggestions of Immunity, a rule that acknowledges the Executive Branch's 
exercise of its constitutional authority over foreign affairs. See generally Midlantic Nat'l Bank v. 
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New Jersey Dep't ofEnvt'l Protection, 474 U.S. 494, 501 (1986) ("The normal rule of statutory 
construction is that if Congress intends for legislation to change the interpretation of a judicially 
created concept, it makes that intent specific."); Armstrong v. Bush, 924 F.2d 282, 289 (D.C. Cir. 
1991) ("When Congress decides purposefully to enact legislation restricting or regulating 
presidential action, it must make its intent clear."). 

The mere creation of a statutory cause of action does not automatically override 
preexisting immunity rules. See Malley v. Briggs, 475 U.S. 335, 339 (1986) ("Although [§ 1983] 
on its face admits of no immunities, we have read it 'in harmony with general principles of tort 
immunities and defenses rather than in derogation of them.' ") (quoting Imbler v. Pachtman, 424 
U.S. 409, 418 (1976)). Indeed, Schooner Exchange itself instructs that courts may not infer a 
rescission of foreign sovereign immunity unless expressed by the political branches "in a manner 
not to be misunderstood." 11 U.S. at 146. The TVPA's reference to liability for "individual[s]" 
must be read against the backdrop principle of deference to Suggestions of Immunity. See 
Samantar, 130 S. Ct. at 2289-90 & n.13; cf. Malley, 475 U.S. at 339. Thus, in Matar v. Dichter, 
the Second Circuit held that the TVPA's right of action did not abrogate the traditional 
immunities recognized by the Executive Branch. 563 F.3d 9, 14-15 (2009). And in Belhas v. 
Moshe Ya 'Alon, this Court, operating from the premise that individual immunity is governed by 
the FSIA, held that the TVPA does not create an exception to the FSIA's rules of immunity. 515 
F.3d 1279, 1289 (2008). See also Ye, 383 F.3d at 626 (treating Executive determinations as 
binding in TVPA actions); but cf. Samantar, No. 11-1479, 2012 WL 5378056, at *8-*13 (finding 
no conduct-based immunity in a TVPA action, but not on the theory that the TVPA abrogated 
pre-existing immunities). 

The legislative history of the TVPA makes clear that the Act does not abrogate traditional 
rules concerning immunity. The House Report stated that "nothing in the TVPA overrides the 
doctrines of diplomatic and head of state immunity." H.R. Rep. No. 102-367(1) at 5 (1991). It 
further noted that "[t]hese doctrines would generally provide a defense to suits against foreign 
heads of state and other diplomats visiting the United States on official business." Ibid. 
Similarly, the Senate Report stated that "[n]or should visiting heads of state be subject to suit 
under the TVPA." S. Rep. No. 102-249, at 8 (1991). 

The district court properly rejected plaintiffs' suggestion that Congress meant to preserve 
immunity only for heads of state visiting the United States. The committee reports do not express 
any intent to abrogate the Executive's established power to make Suggestions of Immunity. Nor 
do the reports even express an understanding of pre-existing immunity principles that only 
visiting heads of state are immune. References in the legislative history to visiting heads of state 
may simply reflect the salient concern that heads of state not be exposed to the jurisdiction of our 
courts when they visit this country. Or, as the district court recognized, those references "might 
simply reflect the logical assumption that, given the difficulty in effecting foreign service of 
process, most foreign leaders would be served with complaints * * * while visiting the United 
States." As the court also recognized, there is no reason to think that Congress intended to 
preserve head of state immunity when service is made in the United States and to abrogate 
immunity when process is effected by other means. 

Plaintiffs are similarly mistaken in asserting that head of state immunity must not apply 
in TVPA actions because recognition of immunity is inconsistent with the TVPA's goal of 
deterring and compensating for torture and extrajudicial killing, and with the broader goals of 
American human rights policy. The United States takes no position on the allegations in this 
lawsuit, and is steadfast in its commitment to accountability for human rights abuses. However, 
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head of state immunity is based on a person's status as the current occupant of an office and is 
not based on the nature of the acts alleged. Head of state immunity, like other forms of 
immunity, e.g. absolute and qualified immunity in a suit under 42 U.S.C. § 1983, may apply to 
tortious and even criminal acts. "[N]o legislation pursues its purposes at all costs," and "it 
frustrates rather than effectuates legislative intent simplistically to assume that whatever furthers 
the statute's primary objective must be the law." Rodriguez v. United States, 480 U.S. 522, 525- 
526 (1987) (per curiam) (emphasis omitted). Indeed, "[e]very statute purposes, not only to 
achieve certain ends, but also to achieve them by particular means," Dir., Office of Workers ' 
Compensation Programs v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 136 
(1995). And here, Congress appears to have been well aware that there are limits on the 
availability of the TVPA cause of action. See Mohamad v. Palestinian Authority, 132 S. Ct. 
1702, 1710 (2012). 

C. Plaintiffs' arguments about customary international law have no bearing on this case. 

Plaintiffs cite examples of criminal prosecutions of foreign leaders in international 
tribunals or of foreign leaders who are no longer in office, and argue that the district court 
therefore should have declined to accept the Executive Branch's Suggestion of Immunity. 

This argument, however, offers no basis on which to set aside the Suggestion of 
Immunity. The United States takes principles of customary international law into account in 
considering a request for immunity, and the Suggestion of Immunity in this case is fully 
consistent with customary international law. But the common law governing foreign sovereign 
immunity is a "rule of substantive law" that requires courts to "accept and follow the executive 
determination" concerning a foreign official's immunity from suit. Hoffman, 324 U.S. at 36; see 

Habyarimana, 693 F.3d at , slip op. at 5-6; Ye, 383 F.3d at 626-27; see also Spacil, 489 F.2d at 

618 ("[W]e are analyzing here the proper allocation of functions of the branches of government 
in the constitutional scheme of the United States. We are not analyzing the proper scope of 
sovereign immunity under international law."); Rich v. Naviera Vacuba S.A., 295 F.2d 24, 26 
(4th Cir. 1961) (holding that a Suggestion of Immunity "should be accepted by the court without 
further inquiry" because "the doctrine of the separation of powers under our Constitution 
requires [the court] to assume that all pertinent considerations have been taken into account") 
(internal citations omitted). 

It is in recognition of this fundamental principle that courts have unanimously 
accepted Executive Branch Suggestions of Immunity on behalf of sitting heads of state, and this 
Court should reject plaintiffs' invitation to become the first Court to do otherwise. 

* * * * 



c. Proceedings in the U.S. district court for the Southern District of New York 

On April 26, 2012, the United States submitted a suggestion of immunity in another case 
against President Rajapaksa brought in the Southern District of New York. Devi v. Rajapaksa, 
11-6634 (S.D.N.Y.). The suggestion of immunity includes as an exhibit a letter from Legal 
Adviser Koh requesting dismissal on the basis of head of state immunity. The U.S. 
suggestion of immunity and the letter from the Legal Adviser are available at 
www. state. qov/s/l/c8183. htm . The suggestion of immunity is excerpted below (with 
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footnotes omitted). On September 4, 2012, the district court issued its opinion dismissing 
the case based on the U.S. suggestion of immunity. 2012 WL 3866495 (S.D.N.Y.). Plaintiff 
filed an appeal to the Second Circuit Court of Appeals. Devi v. Rojopokso, No. 12-4081 (2d 

*** 

Cir.). 



* * * * 

1 . The United States has an interest in this action because the sole Defendant, President 
Rajapaksa, is the sitting head of state of a foreign state, thus raising the question of President 
Rajapaksa's immunity from the Court's jurisdiction while in office. The Constitution assigns to 
the U.S. President alone the responsibility to represent the Nation in its foreign relations. As an 
incident of that power, the Executive Branch has sole authority to determine the immunity from 
suit of sitting heads of state. The interest of the United States in this matter arises from a 
determination by the Executive Branch of the Government of the United States, in consideration 
of the relevant principles of customary international law, and in the implementation of its foreign 
policy and in the conduct of its international relations, to recognize President Rajapaksa's 
immunity from this suit while in office. As discussed below, this determination is controlling 
and is not subject to judicial review. Thus, no court has ever subjected a sitting head of state to 
suit once the Executive Branch has determined that a head of state is immune. 

2. The Legal Adviser of the U.S. Department of State has informed the Department of 
Justice that Sri Lanka has formally requested the Government of the United States to determine 
that President Rajapaksa is immune from this lawsuit. The Legal Adviser has further informed 
the Department of Justice that the "Department of State recognizes and allows the immunity of 
President Rajapaksa as a sitting head of state from the jurisdiction of the United States District 
Court in this suit." Letter from Harold Hongju Koh to Stuart F. Delery (copy attached as Exhibit 
A). 

3. The immunity of foreign states and foreign officials from suit in our courts has 
different sources. For many years, such immunity was determined exclusively by the Executive 
Branch, and courts deferred completely to the Executive' s foreign sovereign immunity 
determinations. See, e.g., Republic of Mexico v. Hoffmann, 324 U.S. 30, 35 (1945) ("It is 
therefore not for the courts to deny an immunity which our government has seen fit to allow, or 
to allow an immunity on new grounds which the government has not seen fit to recognize."). In 
1976, Congress codified the standards governing suit against foreign states in the Foreign 
Sovereign Immunities Act, transferring to the courts the responsibility for determining whether a 
foreign state is subject to suit. 28 U.S.C. §§ 1602 et seq.; see id. § 1602 ("Claims of foreign 
states to immunity should henceforth be decided by courts of the United States and of the States 
in conformity with the principles set forth in this chapter."). 

4. As the Supreme Court recently explained, however, Congress has not similarly 
codified standards governing the immunity of foreign officials from suit in our courts. Samantar 
v. Yousuf, 130 S. Ct. 2278, 2292 (2010) ("Although Congress clearly intended to supersede the 
common-law regime for claims against foreign states, we find nothing in the statute's origin or 
aims to indicate that Congress similarly wanted to codify the law of foreign official immunity."). 



Editor's note: On January 30, 2013, the Second Circuit dismissed the appeal "because 
Appellant's claims lack an arguable basis in law or fact." 
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Instead, when it codified the principles governing the immunity of foreign states, Congress left in 
place the practice of judicial deference to Executive Branch immunity determinations with 
respect to foreign officials. See id. at 2291 ("We have been given no reason to believe that 
Congress saw as a problem, or wanted to eliminate, the State Department's role in 
determinations regarding individual official immunity.")- Thus, the Executive Branch retains its 
historic authority to determine a foreign official's immunity from suit, including the immunity of 
foreign heads of state. See id. at 2284-85 & n.6 (noting the Executive Branch's role in 
determining head of state immunity). 

5. The doctrine of head of state immunity is well established in customary international 
law. See Satow's Guide to Diplomatic Practice 9 (Lord Gore-Booth ed., 5th ed. 1979). In the 
United States, head of state immunity decisions are made by the Department of State, incident to 
the Executive Branch's authority in the field of foreign affairs. The Supreme Court has held that 
the courts of the United States are bound by Suggestions of Immunity submitted by the 
Executive Branch. See Hoffman, 324 U.S. at 35-36; Ex parte Peru, 318 U.S. 578, 588-89 
(1943). In Ex parte Peru, in the context of foreign state immunity, the Supreme Court, without 
further review of the Executive Branch's immunity determination, declared that such a 
determination "must be accepted by the courts as a conclusive determination by the political arm 
of the Government." 318 U.S. at 589. After a Suggestion of Immunity is filed, it is the court's 
duty" to surrender jurisdiction. Id. at 588. The courts' deference to Executive Branch 
determinations of foreign state immunity is compelled by the separation of powers. See, e.g., 
Spacil v. Crowe, 489 F.2d 614, 619 (5th Cir. 1974). 

6. For the same reason, courts have also routinely deferred to the Executive Branch's 
immunity determinations concerning sitting heads of state. See Ye v. Jiang Zemin, 383 F.3d 620, 
626 (7th Cir. 2004) ("The obligation of the Judicial Branch is clear — a determination by the 
Executive Branch that a foreign head of state is immune from suit is conclusive and a court must 
accept such a determination without reference to the underlying claims of a plaintiff."); Saltany 
v. Reagan, 702 F. Supp. 319, 320 (D.D.C. 1988) (holding that the determination of Prime 
Minister Thatcher's immunity was conclusive in dismissing a suit that alleged British complicity 
in U.S. air strikes against Libya), aff'd in part and rev'd in part on other grounds, 886 F.2d 438 
(D.C. Cir. 1989). When the Executive Branch determines that a sitting head of state is immune 
from suit, judicial deference to that determination is predicated on compelling considerations 
arising out of the Executive Branch's authority to conduct foreign affairs under the Constitution. 
See Ye, 383 F.3d at 626 (citing Spacil, 489 F.2d at 618). Judicial deference to the Executive 
Branch in these matters, the court of appeals noted, is "motivated by the caution we believe 
appropriate of the Judicial Branch when the conduct of foreign affairs is involved." Id. See also 
Spacil, 489 F.2d at 619 ("Separation-of-powers principles impel a reluctance in the judiciary to 
interfere with or embarrass the executive in its constitutional role as the nation's primary organ 
of international policy." (citing United States v. Lee, 106 U.S. 196, 209 (1882))); Ex parte Peru, 
318 U.S. at 588. As noted above, in no case has a court subjected a sitting head of state to suit 
after the Executive Branch has determined that the head of state is immune. 

7. Indeed, the District Court for the District of Columbia, in the case Manoharan v. 
Rajapaksa, - F. Supp. 2d -, 2012 WL 642446 (D.D.C. Feb 29, 2012), recently dismissed other 
claims against President Rajapaksa. As in this case, the plaintiffs named President Rajapaksa as 
the sole defendant and the United States conveyed its determination that President Rajapaksa is 
immune from suit while in office. Id. The court dismissed the claims against President 
Rajapaksa, holding that it was "bound by the State Department's Suggestion of Immunity," id. 
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8. Under the customary international law principles accepted by the Executive Branch, 
head of state immunity attaches to a head of state's status as the current holder of the office. 
After a head of state leaves office, however, that individual generally retains residual immunity 
only for acts taken in an official capacity while in that position. See 1 Oppenheim's International 
Law 1043-44 (Robert Jennings & Arthur Watts eds., 9th ed. 1996). In this case, because the 
Executive Branch has determined that President Rajapaksa, as the sitting head of a foreign state, 
enjoys head of state immunity from the jurisdiction of U.S. courts in light of his current status, 
President Rajapaksa is entitled to immunity from the jurisdiction of this Court over this suit. 



3. Sheikh Al-Sabah, the Emir of Kuwait 

On April 5, 2012, the United States submitted another suggestion of immunity in the U.S. 
district court for the Southern District of New York in a case brought against Sheikh Sabah 
Al-Ahmad Al-Jaber Al-Sabah, the emir and sitting head of state of Kuwait. The suggestion of 
immunity was substantially the same as the one filed by the United States in the Rajapaksa 
case, discussed above. The suggestion of immunity again included as an exhibit a letter from 
Legal Adviser Koh requesting dismissal on the basis of head of state immunity. The U.S. 
suggestion of immunity and the letter from the Legal Adviser are available at 
www. state. qov/s/l/c8183. htm . On August 16, 2012, the district court issued its opinion and 
order dismissing the case based on the U.S. suggestion of immunity. Tawfik v. Al-Sabah, 
2012 WL 3542209 (S.D.N.Y.). In September 2012, plaintiffs filed an appeal in the U.S. 
Court of Appeals for the Second Circuit, which was subsequently dismissed for failure to file 
a brief. Tawfik. No. 12-3828 (2d. Cir.). 

4. Former President Ernesto Zedillo of Mexico 

On September 7, 2012, the United States filed a suggestion of immunity in a case brought 
against the former president of Mexico, Ernesto Zedillo Ponce de Leon, in U.S. district court 
in Connecticut. Doe v. Zedillo, No. 3:ll-cv-01433. Ten anonymous Mexican plaintiffs 
brought suit under the ATCA and the TVPA relating to a massacre in Chiapas in 1997 carried 
out by paramilitary groups with alleged support from the Mexican army. The U.S. 
suggestion of immunity included as an exhibit a letter from Legal Adviser Koh to the 
Department of Justice, requesting that the State Department's determination of immunity 
for Mr. Zedillo be conveyed to the court. The letter and the suggestion of immunity are 
available at www. state. gov '/s /I Yc8183.htm . Excerpts of the suggestion of immunity below 
discuss the different considerations that bear on determining the immunity of a former 
head of state, versus a sitting head of state. 
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7. As a general matter, under customary international law principles accepted by the Executive 
Branch, a sitting head of state's immunity is based on his status as the incumbent office holder 
and extends to all his actions. See 1 Oppenheim's International Law 1038 (Robert Jennings & 
Arthur Watts eds., 9th ed. 1996). After a head of state leaves office, however, that individual's 
residual immunity depends on the conduct at issue and generally applies only to acts taken in an 
official capacity while in that position. See id. at 1043-44. In determining whether certain acts 
were taken in an official capacity, the Department of State generally presumes that allegations 
relating to the official's exercise of the powers of his or her office fall into that category. This 
preliminary assessment is particularly apt for former heads of state, who typically have wide- 
ranging responsibilities. The Department of State also considers a foreign government's request 
for a suggestion of immunity, averring that the acts of its former official that are the subject of a 
lawsuit were taken (if at all) in an official capacity, to further strengthen that preliminary 
assessment. In such cases, unless the plaintiff provides the Department of State with a basis for 
questioning the preliminary assessment, the Department of State will generally determine that 
the former official is immune. 

8. Upon consideration of the facts and circumstances of this case, the Department of 
State has determined that former President Zedillo is entitled to immunity from suit in this 
action. See Ex. 1. The alleged actions as set forth in the Complaint are predicated on former 
President Zedillo's actions as President of Mexico, thus involving the exercise of his powers of 
office. Accordingly, the Department of State presumes that those actions, if taken at all, were 
taken in his official capacity. The Department of State has not found a sufficient reason to 
question that preliminary assessment. Plaintiffs' allegations that former President Zedillo should 
be held liable for lower level officials' tortious conduct simply by virtue of his position as 
President at the time do not provide a sufficient reason to question that initial assessment. The 
Department of State has further determined that those allegations in the Complaint that allege 
particular conduct of former President Zedillo himself do not provide a sufficient reason to 
question whether that conduct was taken in his official capacity. Accordingly, the United States 
has determined that former President Zedillo enjoys immunity from this lawsuit. 

* # * # 

5 . Presiden t Biya of Cameroon 

On December 21, 2012, the United States filed a suggestion of immunity attaching a letter 
from Legal Adviser Koh in a case brought in U.S. district court in Oregon against Paul Biya, 
the President and sitting head of state of the Republic of Cameroon. Fotso v. Cameroon et 
al., No. 12-01415 (D. Ore. 2012). The suggestion of immunity was substantially the same as 
the one filed by the United States in the Rajapaksa case, discussed above. The U.S. 
suggestion of immunity and the letter from the Legal Adviser are available at 
www.state.qov/s/l/c8183.htm. — 



**** Editor's note: The district court later dismissed Paul Biya from the case based on his 
immunity. 
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6. President Saleh of Yemen: immunity from deposition in military commission case 

On February 6, 2012, Legal Adviser Koh sent a letter to Brigadier General Mark Martins, 
Chief Prosecutor, Office of Military Commissions, requesting that General Martins convey to 
the Military Commission the State Department's determination of immunity of His 
Excellency AN Abdullah Saleh, current president of the Republic of Yemen. A defendant in a 
case before a military commission, United States v. Al-Nashiri, filed a motion on January 31, 
2012 to depose President Saleh. Mr. Koh's letter conveyed the State Department's 
recognition of President Saleh's immunity as a sitting head of state from the Military 
Commission's jurisdiction to compel oral depositions. The letter was subsequently filed with 
the Military Commission as an exhibit to the U.S. brief in opposition to the motion to 
depose President Saleh. The U.S. brief and the letter are available at 
www. state. qov/s/l/c8183. htm . The U.S. brief includes much of the same background on 
head of state immunity that is contained in the brief in Devi v. Rajapaksa, excerpted in 
section C.2.C., supra. Excerpts below from the U.S. brief, filed February 6, 2012, explain how 
the principles of immunity apply in a criminal case. 



* # * # 

In consideration of the relevant principles of customary international law, and in the 
implementation of the United States' foreign policy and in the conduct of its international 
relations, the executive branch has determined that Ali Abdullah Saleh, President of the Republic 
of Yemen, is presently immune from the jurisdiction of the Military Commission Trial Judiciary 
to compel his deposition. See Attachment B, Letter from Harold Hongju Koh, Legal Adviser, 
U.S. Department of State to Brigadier General Mark Martins, Chief Prosecutor, Office of 
Military Commissions (Feb. 6, 2012). As discussed below, the prosecution respectfully submits 
this determination is controlling and is not subject to judicial review. 

* * * * 

As courts have recognized, the executive branch's head of state immunity determinations 
govern not only in civil litigation, but in criminal prosecutions as well. See United States v. 
Noriega, 111 F.3d 1206, 1211-12 (11th Cir. 1997); cf. Arrest Warrant of 11 April 2000 (Dem. 
Rep. Congo v. Belg.), 2002 I.C.J. 3, 20-21 (Feb. 14) (recognizing applicability under customary 
international law of head of state immunity principles in both civil and criminal context). 
Tellingly, no U.S. court has subjected a sitting head of state to its jurisdiction after the executive 
branch has determined the head of state's immunity. 

In consideration of the relevant principles of customary international law, and in the 
implementation of the United States' foreign policy and in the conduct of its international 
relations, the executive branch has determined that President Saleh is immune from the Military 
Commission Trial Judiciary's jurisdiction to compel the testimony of President Saleh in the 
instant matter. 
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* # * # 

On February 13, 2012, the Military Commission denied the defense motion to depose 
President Saleh in Al-Nashiri. A military judge issued an opinion on February 17, 2012 
containing findings in support of the Commission's order. Among other things, the military 
judge found that "President Saleh's presence in the United State for medical treatment 
does not serve as a waiver of immunity." The military judge's opinion is available on the 
website of the Office of Military Commissions at 
www, mc. mil/CASES/MilitaryCommissions. aspx . 

D. DIPLOMATIC AND CONSULAR PRIVILEGES AND IMMUNITIES 

The U.S. statement of interest in Walters v. People's Republic of China, discussed in section 
A.3.C. above, also addresses the impropriety of service of process on ambassadors and 
embassies pursuant to the Vienna Convention on Diplomatic Relations. Excerpts discussing 
this issue appear below (with footnotes and citations to the record omitted). The statement 
of interest is available in full at www.state.qov/s/l/c8183.htm . 



* # * # 

Under the Court's discovery Order, Plaintiffs' counsel was directed to serve the Order upon 
China's Ambassador at the Chinese Embassy in the District of Columbia. Pursuant to an 
applicable treaty, however, service of legal papers upon ambassadors or embassies is improper. 

The Vienna Convention on Diplomatic Relations ("VCDR"), done at Vienna on Apr. 18, 
1961, 23 U.S.T. 3227, T.I.A.S. 7502 (entered into force with respect to the United States Dec. 
13, 1972) — to which the United States and China are both parties — provides that "[t]he premises 
of the mission shall be inviolable." See Art. 22(1). A court order requiring service of legal 
documents upon an embassy conflicts with Article 22(1) of the VCDR. See, e.g., Autotech Techs. 
LP v. Integral Research & Dev. Corp., 499 F.3d 737, 748 (7th Cir. 2007) ("[Sjervice through an 
embassy is expressly banned both by an international treaty to which the United States is a party 
and by U.S. statutory law. The Vienna Convention on Diplomatic Relations . . . prohibits service 
on a diplomatic officer."). 

Moreover, Article 29 of the VCDR provides that "[t]he person of a diplomatic agent shall 
be inviolable." Likewise, then, a court order requiring service upon an ambassador as the agent 
of the government conflicts with the VCDR. See, e.g., Tachiona v. United States, 386 F.3d 205, 
222 (2d Cir. 2004) ("[Cjourts have held that the inviolability principle precludes service of 
process on a diplomat as agent of a foreign government[.]"). In light of the VCDR, courts should 
refrain from ordering — and parties should not be encouraged to effect — service of legal papers 
upon ambassadors or embassies. 

More generally, the United States also has a reciprocal interest in ensuring that foreign 
states have sufficient notice and an adequate opportunity to respond to any post-judgment 
execution proceedings initiated against them. Such treatment encourages other nations to treat 
the United States similarly within their judicial systems. 
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Here, the United States notes that Plaintiffs' underlying motion for judgment debtor 
examination, according to the certificate of service, was also served on the Ambassador at the 
Chinese Embassy in the District of Columbia. The problems raised by that improper notice are 
compounded by the relatively short deadlines provided for compliance with the Court's 
extensive discovery Order. The United States suggests that the Court, as a matter of prudence 
and comity, consider the issue of adequate notice and opportunity to respond when determining 
how to proceed in this case, particularly in light of the United States' reciprocal interest in 
receiving fair treatment in foreign proceedings. Cf. FG Hemisphere Assocs., LLC v. Democratic 
Republic of Congo, 447 F.3d 835, 838 (D.C. Cir. 2006) (stressing "a foreign sovereign's 
interest — and our interest in protecting that interest — in being able to assert defenses based on its 
sovereign status"). 

* # * # 



E. INTERNATIONAL ORGANIZATIONS 

On May 14, 2012, the United States filed a statement of interest in the U.S. District Court for 
the Southern District of New York in PCP Int'l. v. Bishop, et al., No. 11- 0637 (S.D.N.Y.). 
Plaintiff brought the action against the UN seeking to vacate an arbitration award rendered 
after the UN terminated three contracts with plaintiff based on alleged fraud by plaintiffs. 
The statement of interest explained that the UN enjoys absolute immunity from suit and 
legal process, absent an express waiver. The statement of interest is excerpted below (with 
footnotes and citations to the record omitted) and available in full (with exhibits) at 
www.state.qov/s/l/c8183.htm . On May 15, 2012, the district court issued its order 
dismissing the case based on the U.S. statement of interest. 



# # # # 

The UN Charter provides that the UN "shall enjoy in the territory of each of its Members such 
privileges and immunities as are necessary for the fulfillment of its purposes." UN Charter, art. 
105, § 1. The UN's General Convention, which the UN membership adopted shortly after the 
UN Charter, further defines the UN's privileges and immunities, providing that "[t]he United 
Nations, its property and assets wherever located and by whomsoever held, shall enjoy immunity 
from every form of legal process except insofar as in any particular case it has expressly waived 
its immunity." General Convention, art. II, § 2. 

The United States understands this provision to mean what it unambiguously says: the 
UN enjoys absolute immunity from this or any suit — indeed, "from every form of legal 
process" — unless the UN itself expressly waives its immunity. There is no allegation, much less 
evidence, that the UN has waived its immunity here. On the contrary, the UN itself expressly 
maintains its immunity from this suit. See letters dated September 12, 2011, December 8, 2011 
and February 16, 2012 from Stephen Mathias, Assistant Secretary-General in charge of UN 
Office of Legal Affairs, to Susan E. Rice, U.S. Mission to the UN (in which the UN requested 
"the competent United States authorities to take appropriate action to ensure full respect for the 
privileges and immunities" of the United Nations), annexed hereto as Exhibit A. 
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To the extent there could be any contrary reading of the General Convention's text, the 
Court should defer to the United States Executive Branch's interpretation. See Kolovrat v. 
Oregon, 366 U.S. 187, 194 (1961) ("While courts interpret treaties for themselves, the meaning 
given them by the departments of government particularly charged with their negotiation and 
enforcement is given great weight."). Here, the Executive Branch, and specifically the 
Department of State, is charged with maintaining relations with the United Nations, and so its 
views are entitled to deference under, inter alia, Kolovrat. The Executive Branch's interpretation 
should be given still greater deference in this case because, as noted above, the interpretation is 
shared by the UN. See Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 185 (1982) 
(where parties to treaty agree on meaning of treaty provision, and interpretation "follows from 
the clear treaty language, [the court] must, absent extraordinarily strong contrary evidence, defer 
to that interpretation"). 

Consistent with the applicable treaty language and the Executive Branch's views, courts 
repeatedly, and indeed to the United States' knowledge uniformly, have recognized that "[u]nder 
the Convention the United Nations' immunity is absolute, subject only to the organization's 
express waiver thereof in particular cases." Boimah v. United Nations General Assembly, 664 F. 
Supp. 69, 71 (E.D.N.Y. 1987); see also, e.g., Askir, 933 F. Supp. at 371. Controlling Second 
Circuit authority recognizes the UN's absolute immunity. See Brzak, 597 F.3d at 112 ("the 
United Nations enjoys absolute immunity from suit unless it has expressly waived its 
immunity.") (internal quotation marks omitted). As the Brzak district court held, "where, as here, 
the United Nations has not waived its immunity, the General Convention mandates dismissal of 
Plaintiffs' claims against the United Nations for lack of subject matter jurisdiction." See Brzak, 
551 F. Supp. 2d at 318. 

Furthermore, questions regarding the UN's absolute immunity from suit should be 
decided at the outset, as a threshold jurisdictional matter. See Tuck v. Pan American Health 
Org., 668 F.2d 547, 549 (D.C. Cir. 1981) ("This shield would be lost if the merits of a complaint 
were fully tried before the immunity question was addressed."); De Luca v. United Nations 
Organization, 841 F. Supp. 531, 533 (S.D.N.Y. 1994) ("Properly invoked immunity shields a 
defendant not only from the consequences of litigation's results, but also from the burden of 
defending themselves.") (internal quotation marks and citation omitted); cf. NYSA-ILA Pension 
Trust Fund ex rel. Bowers v. Garuda Indonesia, 1 F.3d 35, 39 (2d Cir. 1993) (holding that, 
before applying "any other rule of law in a case involving a foreign state," the foreign state's 
immunity must be addressed as a threshold matter). 
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